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Limitati<m—Mortgage Bond—Act XIV. of 1859, sect, l, cl. 12. 


In a duly registered mortgage bond dated the 21st of June, 1856, the 
obligor covenanted to repay principal moneys and interest in Jeyt 1274 F.S., 
and mortgaged certain specified lands as security. The lands so pledged were 
subsequently sold to the Appellant in execution of a decree obtained upon 
another bond made by the obligor, subsequent and subject to the former. 

In a suit brought on the 30th of August, 1871, against the obligor and 
the Appellant to recover the amount due on the first bond from the former 
personally, and also by sale of the mortgaged lands, it was contended that 
the suit was barred under cl. 16, sect, 1. of Act XIV. of 1859 :— 

Heldt that the suit, being for the recovery of immoveable property, or of 
an interest in immoveable property, and founded not upon the contract to 
pay the money but upon the hypothecation of the land, fell within cl. 12, 
sect, I of the said Act, and was not barred. 


Appeal from a decree of 
11, 1873), affirming a decree 
Shahabad (January 15, 1872) 


the High Court at Bengal (March 
of the subordinate Judge of Zillah 


• Present '.— SIR JAMES W. COLVILE, SiR BaRNES PEACOCK, and SIR MON¬ 
TAGUE E. Smith. 

VoL. HI. ^ 
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INDIAN APPEALS. 


[L. R. 


J-C 

1875 

J UNESWAR 

dass 

V, 

MaHABEER 

Singh. 


The plaint was filed on the 30th of August, 1871, by Shedi 
Singh (now represented by the two above-named Respondents) and 
twelve others, heirs of Mnssnmaf Agur Koonwat% wife of Baboo 
Tika Singh, and by the fourteenth Plaintiff, who was to pay the 
costs of the litigation on consideration of receiving eighteen dams 
out of the whole claim ; in order to recover from Baboo Ritbhnnjun 
Singh and the Appellant the sum of Rs. 26,793 5a, 9^., alleged to 
be due on a simple mortgage bond, dated the 21st of June, 1856, 

and as against the Appellant abovenamed the relief sought was 
to obtain a decree for the sale of two mouzahs, Dhunpookhra and 
Bahooara, belonging to talooka Athnr, pergunnah Bhojepore, hy¬ 
pothecated by the bond, but which two mouzahs the Appellant and 
others purchased at a sale held on the 21st of March, 1865, in 
execution of another decree against Rithhunjun Singh, ohtB.\T\ed 
upon a later bond granted by him. 

The cause of action was laid as having arisen “ on the 1st of 
Assadh. 1274, F.S., the day when the promise of payment expired.” 


The Appellant and Riihhnnjun Singh raised the defences: 
(a), Champerty on the part of the fourteenth Plaintiff; (b). The 
Statute of Limitations, the cause of action arose on the date of the 
auction sale, and was barred in six years; (c), An allegation to the 
effect that the accounts settled by the transaction of the 21st of 
June, 1856, should he opened on the ground of mistake and fraud. 

The subordinate Judge decreed (and the High Court affirmed 
the decree), that the amount claimed with interest and costs 
should be paid by the defendants, and that the decree should be 
first executed against the property mortgaged. 

The principle question raised in appeal was as to the appli¬ 
cation of the Statute of Limitations. 


J. H. VP. At'athoon, for the Appellant, contended that the case 
was governed by the 16th clause of sect, i, Act XIV. of 1859, 
inasmuch as it was a suit upon a registered bond to recover money 
lent with interest. Me cited Ra,ii Mewa Kuwa,- v. Rani Hulas 
Kuwan (l). Parushnath Missen v. Shaikh Bundah AU (2). and 

Seetul Sing v. Baboo Sooniij Biiksh Sing (3). 


(0 Law Rep. I. Inti- Ap. 1.57 ; 
13 Beng. L. R. 312. 


(2) 6 Suth. \V. K. 132. 

(3) Ibid. 318. 
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Cave, Q.C. {Horace Smith with him), for the Respondent, con¬ 
tended that the suit was brought to enforce a lien against the 
purchasers at an execution sale, and therefore substantially to 
recover immoveable property, or an interest in immoveable pro¬ 
perty, and fell, therefore, within the 12th clause of the 1st section 
of the Limitation Act. He referred to a Full Bench ruling in 
Shahazadah Golatn Mahomed v. Snruvan Hossein (l) as overruling 
the cases cited on the other side from the sixth volume of Suther- 
land*s Weekly Reporter ; Mtniuo Lall v. Pigue (2). There were 
numerous decisions to a like effect decided in the Madras Fligh 
Court, of which he instanced Raja Kaundan w.Mnttammal (3) 


J. C. 

187s 

JUNESWAR 

DASS 

V. 

mahabeer 

SINGH. 


The judgment of their Lordships w'as delivered by 

Sir Montague E, Smith 

This was an action on a security common in Bengah called a 
mortgage bond, which appears to combine in one instrument two 
things, a personal obligation by the maker of the bond to pay the 
money, and a mortgage of property by way of pledge and security. 
The bond in question is dated the 21st of June, 1856, and was 
given by Baboo Ritbhunjun Sing, who is the Defendant No. 1 in 
the suit, to Mussumat Agur Koonwar. The consideration for the 
bond consists of the amounts which are stated to have been due 
under five previous bonds given to the Mussumat by Baboo Dyal 
Singh the father of Rithhunjun Singh. The bond recites the 
former bonds, and proceeds thus :—“ Hence, I, the declarant, do 
of my own accord and consent make myself responsible for the 
sums of money covered by each of the five above-named bonds, 
principal with interest, as well as other loans, &c., in all for 
Company’s rupees 16,511, and bind myself for the payment of 
the said sum of money to the above said lady.’ This part of 
the bond contains a personal obligation on the part of the maker 
of the bond, the Defendant No. I, to pay the money. Then 
are inserted the terms of the loan ; '* With the consent of both 
parties it has been agreed upon that the interest should be paid 
^ as per detail given belowq that is, the principal with interest I will 

pay at the rate of eight annas per cent, from the date of the exe- 

(1)9 Soth. W. R. 170. ( >) 10 Suth. \V. R. 379. 

r3) 3 Mad. H. C. kep. A, J. 92. 
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cution of this bond to the end of Jeyt 1269 F.S., and from 1270 
F.S. to Jeyt 1274 F.S. at the rate of Rs. 1 per cent, per mensem. 
Accordingly, I hereby declare and give in writing that I will 
positively, without any objection whatever, liquidate the said sum 
of money, principal with interest, in the month of Jeyt 1274 F.S., 
to the aforesaid lady.*’ As far, therefore, as we have hitherto 
gone in the bond, the ultimate period for payment would not 
accrue until Jeyt 1274. Now comes the part of the instrument 
which creates an hypothecation of land : ** For the satisfaction of 
the lady, and as security for the above sums of money, I pledge 
and mortgage mo^\z. 2 ^^s Dhunpookhra and Bahooara original,with 
dependencies appertaining totalooka Athur, pergunnah Bhojepore, 
held and possessed by me. I and my heirs shall not, as long as 
the whole amount aforesaid remains unpaid, transfer them in 
any way.’* Then there is a clause to this effect: “ Should the 
mouzahs mortgaged be sold in execution of decree or for arrears 
of revenue, the said lady shall in that case be at liberty, without 
waiting for the expiration of the term of payment, to institute a 
regular suit, and tosell the moveable and immoveable properties of 
me the declarant and my heirs, and thereby realise the amount in 
question.” This bond was registered on the 23rd of June, 1856. 

The action is brought by Bhedi Singh and twelve other persons, 
who are the heirs of the Mussumat, the fourteenth Plaintiff being 
a person called Turmundxd Dass, who had purchased a fourth 

share in the bond. The Defendants in the suit are. first. RfN 

hhunjun Singh, described in the heading of the suit as the 
principal contractor of the loan,” and, secondly, certain persons 
who are described in the same heading as “ auction purchasers of 
the pledged property,” and it may here be stated that they became 
such purchasers under a decree obtained upon another mortgage 
bond made by Rithhunjun Singh subsequently to the bond in 
question, and of course subject lo it. The date of the auction 
sale which is sought to be impeached is the 18th of May. 1865. 

After the discussion which has taken place at the Bar, there 
remain only two questions to be decided. The first is purely a 
question of fact which was raised in the following issue, the third 
issue,—“ Whether or not the mortgagor has received the con¬ 
sideration money?” It has been contended by Mr. Arathoon that 
the consideration stated in the bond is not truly stated. The 
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principal amounts of the five bonds enumerated in the bond m 
question are not disputed, but it is said that an amount of interest ^ 
equal to the aggregate amount of the principal sums.—the pnn- juneswar 
cipal being Rs. 8,000. and the interest Rs. 8,000 also,—found its Dass 
way into the bond by some fraud or error, and that in point of Maha^er 

fact that interest was not due, but had been previously paid. Both -* 

Courts below went very fully into the evidence given on that issue, 
and came to the concurrent finding that the Defendant has failed 
to establish it. Having executed this bond the onus is upon him 
to shew that the consideration had not passed. Both Courts have 
come to the conclusion that he has failed to support that burden, 
and that he has shewn no sufficient ground for the conclusion that 
that interest was not due. It is said that calculating only simple 
interest on the bond, the Rs. 8.000 could not be made up ; but 
the High Court make a suggestion, which their Lordships regard 
as a reasonable supposition, that the parties before entering into 
the new bond may have come to an arrangement that rests should 
be made in the account, and compound interest paid. In the 
absence of satisfactory proofof fraud or mistake,every presumption 
in favour of the statements contained in the bond ought to be 
made, considering that it was deliberately entered into, and that 
for many years it has been acted upon, and payments made under 
it. Their Lordships, therefore, see no reason to be dissatisfied 
with the conclusion to which the Courts below have come upon 
the issue of fact, and the appeal so far as that issue is concerned 

fails. 

The other question arises upon the period of limitation which is 
applicable to this case. As already obs^^rved, the instrument con¬ 
tains two distinct things : the obligation to pay the money, which 
binds the maker of it only, and the mortgage of the land ; and 
the plaint in the present suit is properly framed upon the instru¬ 
ment in that aspect. It seeks to charge the first Defendant, the 
maker of the bond, Ritbhunjnn personally, and it also claims 

to recover the amount of the principal and interest by the sale of 
the mouzahs (naming them), which were the hypothecated pro¬ 
perty included in the mortgage. It is contended for the Appellant 
that the limitation contained in clause 16, section 1, of the Act XIV . 
of 1859, is the proper limitation to apply to the case. That is 
a sweeping clause which provides thus : To all suits for which 
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no other limitation is hereby expressly provided, a period of six 
years from the time the cause of action arose.” It is said that this 
is a suit brought to recover money lent, and the interest on that 
money, and that it falls within clause 16, because, although clause 
10 applies to suits for money lent, it does not apply to them in the 
cases where the instrum'^nt shall have been registered within six 
months from the date, and this bond, having been so registered, is 
not within that section, and, not being otherwise provided for, falls 
within the limitation of six years in clause 16. Their Lordships, 
however, are clearly of opinion that neither of these clauses is 
applicable to this suit, which is brought, in substance, for the 
recovery of immovable properly, or of an interest in inimo\’able 
property, and falls therefore within clause 12 of the first section. 
The object of the suit is to obtain a sale of the land as against the 
Defendants grouped as Defendants No. 2 and No. 3, who had 
become purchasers under a subsequent mortgage bond. It is 
therefore, as against them, a claim founded not upon the contract 
to pay the money, but upon the hypothecation of the land. Their 
Lordships would have been disposed so to apply the Statute of 
Limitatiofis if the matter had been res Integra, but it appears from 
the cases to which they have been referred by Mr. Cave that there 
has been a long and almost uniform current of decisions in the 
two provinces of Bengal Madras, giving this construction to 
the Act. Their Lordships must not be supposed, in coming to this 
decision, to gi ve any countenance to the argument of Mr. Arathoon 
that this suit would have been barred if the limitation of six years 
under clause 16 had been applicable to it. They think, upon the 
construction of this bond, there would be good reason for holding 
that the cause of action arose within six years before the com¬ 
mencement of the suit. However, it is sufficient to say that their 
Lordships think the limitation applicable to the case is that under 
clause 12, section 1, of the Limitation Act. 

In the result, their Lordships will humbly advise Her Majesty 
to affirm the decision of the High Court, and to dismiss this 

appeal with costs. 

Agent for the Appellant : T. L. Wilson. 

Agents for the Respondents : Watkins & Lattey. 

i 
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MUSSUMAT PHOOLBAS KOONWLR and | plaintiffs ; 
Another .^ 


AND 


LALLA jOGESHUR SAHOY and Others . Defendants. 


J. c.* 


1875 

Dec. 16, 17. 

1876 


And the Revived Suit. 

ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 

BENGAL. 

Mitakskara Law— Alienation by co-sharer of undivided Share-Separate Suit 
by co-Sharer— Minority—Limitation—Sect. 2^6 of Act VIII. of 1859— 

Act XIV. of 1859, ss. II, 12—Appeal from Ansxvers by a Fall Bench. 

An undivided share in joint estate under the Mitakshara law was taken 

possession of by the two widows of the deceased co-sharer. The surviving 
male members of the joint family were two nephews, one of whom, 5 '., after 
a decree to that effect against the widows and the Appellant (the other 
nephew) obtained possession of a moiety of that undivided share, whilst the 
other moiety was sold in execution of various decrees obtained against the 
widows by creditors of the deceased. In regard to three of the execution 
sales, the Appellant, by his mother and guardian, more than a year before 
suit, unsuccessfully applied, under sect. 246 of Act VIII. of 1859, for a 
release of the property attached ; in regard to another sale, it was made of 
property subject to a zurpeshgee lease created by the deceased. 

The Appellant (by his mother and guardian) sued the widow's, the auction 
purchasers, the zurpeshgeedars, and S.-, in order to set aside those sales and 
recover possession of his moiety ; but with regard to the zurpeshgeedar 
Defendant.s no special ground for setting the leases aside was alleged in the 
plaint, nor were any issues specially pointed to the validity thereof. S. 
disclaimed all title to such moiety. 

A Full Bench of the High Court, in answer to quesions referred to it by the 
Division Bench in this suit, ruled, first, that the Appellant had a right to sue 
the purchasers under the decree to recover back the estate, inasmuch as the 
property belonged to him, and the title under the decree against the widow’s 
was an invalid title ; and, secondly, that the deceased had no authority to 
mortgage his undivided share In the joint family property if it should appear 
that he did so without consent c f his co-sharers, and in order to raise money 
on his own account, and not for the benefit of his family. No appeal was 
preferred against these rulings, and the Division Bench held, in alleged 
cenformity thereto, that the title of all the Defendants, including the zur¬ 
peshgeedars, who were not entitled to have their mortgage redeemed, failed ; 
that in regard to these sales the Appellant’s claim was barred under sect. 246 

* Present SlR JAMES W. COLVILE, SIR MONTAGUE SMITH, and SiR JOHN 

B. BYEES. 



s 


INDIAN APPEALS. 


[L. P. 


J, C. 

1875-6 


MUSSUMAT 

PHOOLBAS 

Koonwur 

V, 

LaLLA 

JOGESHUR 

Sahoy. 


of Act VIII. of 1859, inasmuch as he had sued whilst under disability, and 
after a year had elapsed from the rejection of his claims • but that, notwith* 
standing the first answer of the Full Bench, the whole suit must be dismissed 
on the ground that it was wrongly framed, inasmuch as the Appellant could 
not, consistently with the second answer, sue for his separate share :— 
f/cid, by their Lordships, that inasmuch as S.., the only other member of 
the joint family, had disclaimed all interest in the Appellant’s share, and had 
been made a party Defendant ; and inasmuch as the title of the purchasers 
was founded on execution sales confined to that moiety which on partition 
would fall to the Appellant ; and inasmuch as the objection to the frame of 
the Suit, which was purely technical and not substantial, had not been taken 
by the Defendants, but originated with the Division Bench ; such objection 
cannot be allowed to prevail against the substantial justice of the case : 

//iid, also, that the Appellant cannot in this suit recover against the 
zurpeshgeedars, no proper issue with reference to their title to be redeemed 

having been framed and determined : 

Held, also, that sects, r \ and 12 of Act XIV. of 1859 apply to sect. 246 of 
Act VIII. of 1859, and that the Appellant was under disability within the 
meaning of those sections, and that the suit having been brought after the 
expiration of a year, but during disability, was in time. 

Qi4(£r€, whether the Respondents, if they had appeared, could have con¬ 
tested in this appeal the correctness of the above answers by the Full Bench, 
the said answers not having been in the form of a decree, or even of an inter¬ 
locutory order. 

Appeal from eleven decrees of the High Court in Bengal, 
dated the 18th of November, 1870. whereby decisions of the 
Principal Sudder Ameen of Savun were reversed. The female 
Appellant was a Plaintifl in the suit on behalf of her son, Hurree- 
naih Pevshad, then an infant, and at the date of this appeal a 
lunatic, and she sued to obtain possession of a half share of certain 

landed estates situate in Zillah Saftni. 

The property in dispute was a portion of certain ancestral 

estates which had descended from one Deepa SaJioo and his sons. 
Al the date of suit the only remaining male members of the 
family were Sudahiirt and the infant Appellant, 

reenath, who were first cousins ; and since the Mitakshara law 
applied to the family, they alone were entitled to share in the 
joint family property, a moiety of which was the subject of appeal. 

One Bhugwan Lull Sahoo, a first cousin of Sudaburt and Hur- 
r'eenath, died in i860, leaving no male issue, but only two widows, 
and in 1861 Sudaburt sued in the Zillah Court of to re¬ 

cover from those widows a moiety of all the property left by 
Bhugwan, of which Hnrreenath was entitled to the other moiety. 
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and as a co-sharer was made a party Defendant. The Zillah I- 
Judge held, and the High Court confirmed his judgment, that 1 875-6 
Sudabtit't was entitled to a decree for the moiety claimed of all mussomat 
joint property which had belonged to Bhug’wan at the time of his 
death ; and he also held that any alienations thereof made by 7 /. 
Bhugwait*s widows were invalid. The present appeal related to jq^kshur 
the other moiety, which Sudaburf in his suit admitted to have S ahov . 
devolved upon Hurreenath. Soon after the decrees in Sudaburt's 
case, and Sudaburt was put into possession of his moiety, 

divers persons who had obtained judgments either before or subse¬ 
quent to those decisions against the widows of Bhugwan Ball in 
respect of debts incurred either by Bhugwan or his widows, 
attached the right, title, and interest of the widows in execution 
of the said judgments, and sales took place under such attach¬ 
ments. The auction purchasers under those sales accordingly 
claimed portions of the said moiety ; and other persons alleged 
claims over them which they based upon bills of sale, zurpeshgee 
leases, and other conveyances from Bhugwan and his widows. 

On the 10th of April, 1865, the suit in which this appeal arose 
was instituted by the Appellant Mnssuniat Phoolbas Koonwnr^ as 
mother and guardian of the infant Hurreenath^ against the widows 
of Bhugwany the widow of Ajoodyay a deceased member of the 
joint family, the said Sudaburt, and the various auction purcha¬ 
sers, zurpeshgeedars, and other alienees of the moiety claimed by 
Hurfeenath, Sudabiirt put in a disclaimer, alleging that he had 
recovered possession of his own moiety ; the widows did not file 
any written statement ; but sixteen of the other Defendants ap* 
peared in support of the titles which they alleged, and filed written 
statements stating the grounds upon which they claimed to retain 
their several portions. Thirty-two several lots were the subject 
of the suit, and the Principal Sudder Ameen considered that the 
defences as to many of the lots not being the same there should 
be separate trials. 

The nature of the defences raised was, with regard to some of 
the lots, that the Plaintiff was barred by limitation from suing, 
his mother having, when these properties were seized in execution, 
put in claims to them, which had been rejected more than a year 
before suit. With regard to other lots the defence was that the 

4 


10 


J. C; 




INDIAN APPK ALS. 


LL. R. 


/T 

sui/ wp^uid not Ue 2 of Act VIII, of 1859, or, in other 

word^, that th^irft^er had been already disposed of by suit. The 
■defe^c^nf-'^me cases was that the lots were held in zurpeshgee. 
decree of the Principal Sudder Ameen, so far as it related to 
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the subject of this appeal, was in favour of the Plaintiff. 
LAi^A^^Pom-teen separate appeals were thereupon made to the High Court 
■’sAHoy. by several Defendants, and of these eleven were eventually appea¬ 
led to the Privy Council; one of them, No. 237, being abandoned 

by counsel at the hearing. 


The ten appeals which v/ere finally submitted for the decision 
of their Lordships were numbered respectively 170, 224, 235, 239. 
244 , 234, 243, 238, 240, and 245. The decision of the High Court 
was that in all ten appeals the suit had teen wrongly framed, 
having been brought by a member of a Mifakshara joint family 
in respect of his undivided moiety, without joining as his co-plain- 
tifl the co-sharer who was entitled to the other moiety. In re¬ 
spect of the first seven of the above-mentioned appeals, it held 
that, in accordance with the principle laid down by the Full Bench, 
the titles put forward by the Defendants were defective, in¬ 
asmuch as they were derived from the widows, who were not enti¬ 
tled to the property either in their own right or as heirs of the de¬ 
ceased. In the sixth of these appeals the High Court also held 
that the Plaintiff, but for the informality in his suit, might have 
recovered the land which was the subject of it, without redeeming 
a mortgage which had been created over it by a zurpeshgee lease, 
granted by Bhugwan Lall. In the last three appeals the High 
Court held that the Plaintiff s suit was barred by limitation. The 
facts relating to the ten appeals decided by their Lordships arr, 
so far as it is necessary to set them forth, as follows : 

Appeal No. 170 related to the ancestral share in the Mouzah 
Chitowiiee. After the death of Bhugwan Lall this mouzah came 
into the possession of his widows. A creditor of (in 

respect of a debt incurred by him for the benefit of the joint 
family) named Rtighoonundun, obtained a decree against the 
widows, as representatives of Bhugwan, ior the amount of this 
debt ; and in execution of that decree the widows’ interest in this 
mouzah, was put up for sale, and purchased by one Golabchand 

Lall, who sold .it to Mr, Cosset^ai. In. the Principal Sudder 
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Aniren*s Court the Plaintift obtained a^cdecrre for possession. In 
appeal to the High Court, two questions werp referred to a 
Full Bench, which, with their answers, are set out^ltv^the judg-^ mussumat 
ment of their Lordships ; a report of the whole proceedings teipg\PH 00 ^ 6 AS 
given in the third volume of the Bengal Law Reports (l). 
accordance with those answers, the High Court held that IV^ouzah jqq!eshur 
Chitownee, being part of the joint family estate, did not pass to Sahoy. 
the widows of Bhugwan, and therefore did not pass to Mr. Cos- 
serat under the execution sale. 


Appeal No. 224 related to a inouzah called Salimporct which had 
devolved by purchase, in execution of a decree under similar cir¬ 
cumstances to those stated in regard to No. 170, upon Jog< 2 sAwr 

Sahoy. It was dealt with similarly to Appeal No. 170. 

Appeal No.234 related to a property called Toolmanpore BhadiXy 
of which, on the 9th of December, 1859, Bhugwan LaU executed 
a zurpeshgee lease to Saligx^ani Sahoy. T. he Plaintifl sought to 
set aside the Rase, and to recover his share of the property leased, 
on the ground that Bhugwan Ball had no power thus to dispose of 
joint family property. According to the answer of the Full Bench 
to the second question put to it, the High Court held the zur¬ 
peshgee mortgage to be invalid, and that the Plaintiff was entitled 


to recover. 


Appeals No. 235-and No. 239 were decided on the same grounds 
as No. 170. 

Appeal No. 243 related to mouzah Telpakhoord^ with its dearah 
and oopurw'ar, or high land. I'he Defendant. Bundhun Sahoo^ 
claimed to hold it under a zurpeshgee lease, executed by Mukhiin 
Sa/ioo, a member of the joint family. On the 21st of May, 1863, 
Bun dhun Sahoo obtained adecree against the widows of Bh ugivan 
Lallt and under it this property w^as sold in execution, and pur¬ 
chased by the decree-holder. Pits title was held to fail on the 
same ground as in No. 170. 

Appeal No. 24-^ related to mouzahs Goodurya tind Kur'unpooy^a. 
The Defendant, Bundhun Koofiwur, claimed to hold them under 
a purchase at a sale in execution of a decree obtained by one Mtxs^ 
samut Gohindee^ as mother and guardian of Nundlal S< 7 /ioo,against 
Bhugwan*s widows. His title, as in No. 170, was held to fail. 


(I ) F. B. K. p. 31. 
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In reference to these seven appeals, Mr, Justice Markby, who 
delivered the judgment of the High Court, observed 

In these seven cases the Defendants have failed to prove their 
titles, and as the properties claimed are all portions of the joint 
family property,and the PlaintitPs title to a moiety thereof is not 
disputed. thePlaintiff claims a decree for possession to that extent. 

But it seems to me that the answer given by the Full Bench 
to be second of the two questions which we propounded precludes 
us from giving any such decree. As I have said, whether or no I 
concur in the principles laid down by those answers, I feel bound 
to apply them to the cases before us, and so doing, it seems to me 
impossible to givethe Plaintiff the decree which he claims, which 
is a separate decree for possession for his four annas share. I do 
not see how it is possible if that decision be correct that such a 
decree should be executed. And I think that if the Full Bench 
decision be right to attempt to execute it would be to do the very 
thing which the Full Bench say cannot be done, namely, to create 
a separation otherwise than by a partition. 

“Had Hurreenath been of age when this suit was brought, the 
fact that his brother had been joined in it and had assented to the 
claim might have been taken as creating a partition by consent. 

I do not say this would be so, even that might hardly be consistent 
with the Full Bench decision, but it is unnecessary to consider it, 
becausebeing a minor, no such arrangement can be 
inferred. There has been no inquiry whether a partition would 
be for the benefit of the minor, nor indeed was it ever suggested 
until the last moment that such an inference was possible. 

“ The truth appears to me to be that this suit has been brought 
just as Sudahttfs suit was brought, under the notion that a mem¬ 
ber of a Mitakshara family, like a member of a Bengal family, 
may act to a certain extent independently in reference to his 
share. Whether or no such a notion is correct, I think at any 
rate it has been not uncommon to bring such suits as the present 
one, that is to say, for one member to sue separately for his share; 
but this is obviously inconsistent with the very strict principles 
laid down by the Full Bench. 

“l arrived at this conclusion upon an independent consideration 
of the answer of the Full Bench to the second question ; and I am 
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confirmed in thinking tl at I have rightly applied that decision by 
a case reported at page 83 of 12th Weekly Reporter, decided very 

shortly after it.” 

It must be observed that the properties to which the above 
seven appeals to the High Court related were sold at the instance 
of the execution creditors without any claim or objection having 
b^en made on behalf of the Plaintiff, who, accordingly, as respects 
those properties, brought this suit, not under the special provisions 
of sect. 246 of Act VIII. of 1859, but on the ground that his pro¬ 
perty had been illegally attached and sold, a cause of action in 
respect of which the statutory period of limitation is twelve years. 
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But in regard to the properties to which the three appeals to 
the High Court next hereinafter mentioned related, the Plaintifi 
through his guardian filed claims under sect. 246, which claims 
were rejected ; and accordingly the question was raised whether 
this suit, not having been commenced until more than a year had 
elapsed from the date of the rejection of those claims, was not, as 
respects the lots comprised within the said three appeals, barred 
by the concluding words of sect. 246. 


Appeal No. 238 related to the property called Toolmanpore 
Bhada, which, in execution of a decree against Bhug'wan's 
widows, precisely similar to the decrees already mentioned, was 
sold to Balia Bikramjeet Ball and Joyprokash Panday. It was 
sold in execution of a decree obtained by one Nundololl Bhnggut 
whilst the property was under attachment ; and before sale the 
Plaintiff through his guardian filed a claim under sect. 246, which 
claim was rejected on the 6th of April, 1864. 

In Appeal Nos. 240 and 245, the facts and points for decision 
were precisely similar. 


With regard to these three appeals, Mr. Justice held 

that the Plaintiff's suit was barred. His colleague, Mr. Justice 
Kempt expressed no opinion on that point, considering that these 
appeals came within the second ruling of the Full Bench, and 
that the Plaintiff's suit must be dismissed as wrongly framed. 

The judgment of Mr. Justice Mat^kby on that point was as 
follows :— 


** This suit was not commenced until more than a year had 
elapsed from that dale, and it is contended that it is consequently 
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barred by the concluding words of sect. 246, It seems to have 
been finally adopted as the view of this Court that a person who 
considers his property has been wrongly seized and sold in execu¬ 
tion has the choice whether he will make a claim under sect. 246, 
or not. If he makes no claim, he can bring his suit to recover 
the property at any time subject (o the general law of limitation; 
but if he does make a claim, and his claim is heard and rejected, 
then he must bring what is called his regular suit to establish his 
title within the year. In other words, by making the claim under 
sect. 246, he lays himself open to the special law of limitation. 
This view of the law was not contested by the pleader for the 
Plaintiff, Respondent, but he relies on the fact that the Plaintiff, 
when the claim under sect. 246 was filed, was, and still is, a minor. 
He therefore claims the benefit of sects. 11 and 12 of Act XIV. 
of 1859, and contends that, by the operation of that section, the 
minor will have, one year after he comes of age, to bring his suit 
under sect. 246 ; and he argues that if he may bring the suit after 
he comes of age, a fortiori he may bring the suit before he comes 
of age, and, therefore, that he is not barred. This argument 
involves several contested propositions :— 

“ First. That sects. 11 and 12 of Act XIV- of 1859 apply to 
sect. 246 of Act VUI. of 1859. 

“ Secondly. That the Plaintiff is under disability within the 
meaning of those sections. 

“Thirdly. That the benefit of those sections applies as well to 
the period during which the disability continues as to the period 
when the disability has ceased. 

“ With regard to the first proposition, it is to be observed that 
the terms of sects. 11 and 12 of Act XIV. of 1859 are general, and 
the change of expression in sects. 13 and 14, where somewhat 
similar provisions are expressly confined to the periods of limita¬ 
tion prescribed l»y the Act itself, is remarkable. On the other 
hand, as pointed out, sect. 3 provides “that when by any law now 
or hereafter in force a shorter period of limitation than that pre¬ 
scribed by this Act is especially prescribed for the institution of a 
particular suit, such shorter limitation shall be applied notwith¬ 
standing this Act.*’ Now, the words ‘ notwithstanding this Act* 
might be considered to indicate the intention of the Legislature to 
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exclude any effect of this Act whatever in relaxing any special 
period of limitation elsewhere provided. But they might also be 
meant only to preserve such special rules of limitation from being 
by implication altogether repealed, while all rules of limitation, 
both those under the Act and those existing under any other 
statutes, were to be subject to such general relaxations as are con¬ 
tained in sects. 11 and 12, or in sects. 9 and 10, for these sections 
do not, when properly viewed, give an extended period of limita¬ 
tion, but rather modify the operation of the ordinary rules of 

limitation. 


J. C. 

i87S-^> 


MUSSUMAT 

PHOOLBaS 

KOONWUR 

V. 

lalla 

JOGESHUR 

Sahoy. 


"On the whole, I think that, looking to the general words of 
sects. 11 and 12, the intention was to lay down for all cases a rule 
of greater precision with regard to disability than that which is 
stated by sect. 14 of Regulation III. of 1793. It can hardly be 
contended that this part of the old Regulation is now in force , 
and if not, this can only be because the provisions of sects. 1 1 and 
12 of Act XIV. of 1859 have been substituted for it. But if so, 
the argument that these sections are confined in their operation to 
Act XIV. itself falls to the ground, and the provisions must be 
held to be perfectly general. So far, therefore, I thir?k the Plain¬ 
tiff’s contention is good, and that the rules contained in Act XIV. 
as to disability, are of general application, and are not confined to 
the period of limitation provided for by that Act. 


" The next question is whether the Plaintifi was under disability 
within the meaning of sect. 11. It is said that he was not, because 
he had a guardian who might have brought the suit. Here, again, 

I think it is desirable to compare the language of the section with 
that of the previous Regulation. Under the Regulation by the 
section already referred to, the Plaintiff, in order to avoid the 
application of the rule, would have to shew that " either from 
minority, or other good and sufficient cause, he had been pre¬ 
cluded from obtaining redress." Under Act XIV. a minor would 
certainly not have to shew anything of the kind, but he would he 
presumably entitled to the benefit of these sections. And the 
words of sect. 12 are such as would seem to make the presump¬ 
tion conclusive, and to preclude all inquiry as to whether, under 
the particular circumstances of each case, the infant was, in fact, 
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disabled. It can hardly be supposed that the Legislature did not 
advert to the fact that an infant may take proceedings through 
his guardian, and if it had adverted to that fact, it would surely 
not have stated the disability of the infant in such absolute terms 
and yet have intended that this disability was to be after all only 
a modified one. Of course, also, the Legislature must have had 
before it the terms of sect. 14 of the Regulation of 1793, which 
seems to have been framed expressly to meet such cases as the 
present, and to give to the minor the benefit of a modified dis¬ 
ability only. The change of expression seems almost expressly to 
shew that, under the new law, the disability was to be considered 
absolute. On this point, afso, therefore, I think the Plaintiff’s 
contention is right. 


But I think his argument fails on the last point. I think that, 
on one point at any rate, the words of sect. 11 are clear and 
express, namely, that whatever benefit the minor is to have is to 
accrue to him not during the disability, but when the disability 
ceases. Indeed, making the sweeping presumption which I think 
the Legislature has done as to the disability of infants, it could 
not consistently entertain the notion that any advantage could be 
taken of its provisions by a minor during his minority. In fact, 
the Legislature has thought fit to lay out of consideration alto¬ 
gether the possibility of an infant bringing a suit by his guardian, 
which the framers of the old Regulation had contemplated. If 
any consideration arising out of guardianship were to be imported 
into the construction of these sections, I fear we should introduce 
the greatest confusion. Nor does it seem to me that the introduc¬ 
tion of such considerations would be decisive in favour of the 
Plaintiff. If we modify the words of sect, 11, we must modify 
the words of sect. 12 also, and the question whether a minor who 
has had a guardian appointed is to be considered under disability 
will present itself in a very different shape. But I think that, 
reading the words of the Act in their ordinary and natural mean¬ 
ing, the Plaintiff is under disability, but can derive no advantage 
from that disability till he comes of age.'/ 


The Plaintiff then obtained leave to appeal to England, but 
pending the appeal Hufreetiath Pet'shad became a lunatic, and by 
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an Order in Council (November 20 , 1873 ) it was directed that 
Moulvie Haji Syit'd Wuzzerooddeen, on behalf of the Court of 1875 ^. 
Wards, should prosecute the appeal on behalf of the lunatic. Mussumat 

PHOOLBAS 

KOONWUR 


CowiCj Q.C., and Hell, for the Appellants : 

The answers given by the Full Bench to the questions submitted 
to them were correct in law, and at any rate must be taken to be 
correct in this suit, there not having been any appeal from them ; 
and in the opinion of the Division Bench the principles so laid 
down were applicable to the facts of all ten appeals, and entitled 
the Plaintifi on the merits to the relief sought by him in his plaint 
Such relief was subsequently denied upon two grounds : (a) with 
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regard lo all ten appeals the suit was held to be wrongly framed, 
inasmuch as it followed from the application of the principle laid 
down in the second answer of the Full Bench that Huf't^eeuath had 
no separate title to his undivided share, and could not be per¬ 
mitted to sue separately for it without joining his co-sharer as a 
plaintiff ; (6) with regard to the three appeals, 238, 240, and 245, 
in the opinion of one of the Judges of the High Court, the suit was 
barred by sect. 246 of Act VHI. of 1859, by reason of its not 
having been instituted within one year from the rejection of the 
Plaintiff's claims filed under that section. It is submitted that 
both grounds are erroneous, and do not justify the refusal of that 
relief to which the Plaintiff on the merits has been held to be 
entitled. 


As to (a), in point of fact Huvreenatlv s share was not an undi¬ 
vided one. Sitdabtirt*s suit had been in the nature of a suit for 
partition, Httfreenath having been a party Defendant thereto, and 
Sudahurt having been ever since the decree therein in separate 
possession of his share. The decree in Sudabut^t^s case operated as 
a partition. The principle laid down by the Division Bench might 
have been a good answer to Sudahurt's suit, but is alogether mis¬ 
placed in reference to the suit of Hurreenath, more especially as 
Sudahurt has been made a party Defendant, and having been in 
separate possession of his own share has disclaimed all interest in 
Hurreenath's moiety, which alone is the subject of this suit. There 
was no reason for making Suidahurt a ro l^laintiff. Moreover, the 
V 01 -. 111. C 
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objection to his not being so (considering that he was before the 
Court, and had disclaimed) was purely technical, was not taken by 
any of the numerous Defendants to (he suit, and was never heard 
of until it appeared in the judgments of the Division Bench. They 
referred to Mussamut Anundee Koonnvur v. Khedoolall (l). As to 
(&). in the first place the special law of limitation laid down in sect. 
246 of Act VIII. of 1859 was not applicable ; twelve years was the 
period of limitation prescribed by Act XIV. of 1859 in reference to 
suits of this nature, and the High Court erred in holding that, as 
regards the properties the subject of appeals Nos. 238, 240, and 
245, no suit would lie unless brought within one year of the date 
of the rejection of the claim made by (he infant’s mother and 
guardian. Sect. 246 does not relate to proceedings to establish title; 
the issue of possession or non-possession is the only one which can 
be adjudicated upon in a claim made under that section. The clause 
as to limitation in that section therefore does not apply to any suit 
of this kind, which is one to establish title. Supposing however 
that sect. 246 did apply, then under that section, taken in conjunc¬ 
tion with sects. 11 and l2 of Act XIV. of 1859, the Plaintiff’s suit 
would not have been barred until the expiration of one year from 
his attaining majority. Those sections in the general Act of Limi¬ 
tation are applicable to the special limitation clause of the general 
Civil Procedtit*e Code, The case of Mohummnd Buhadoor Khan v. 
Collector of Bareilly (2), decided since the judgment of the Divi¬ 
sion Bench in this case, is distinguishable. Though Act IX. of 1859 
does not save the rights of persons under disability, it must be re¬ 
collected that that Act had nothing to do with civil suits or proce¬ 
dure. It was a criminal Act of a highly exceptional nature, and was 
something quite outside the ordinary legislation in respect of civil 
suits. No doubt it was a casus omissus in sect. 246 of Act VIII. of 
1859, in that it did not provide for the case of disability ; but it was 
supplemented and improved by the general Act. [SiR James W, 
CoLViLE :—In any case Mr.Justice Markhy s view, that the minor 
cannot have the benefit of his disability until it has ceased, cannot 
be maintained.] \o Huro Soondaree Chowdhrain v, Anundnath 
Boy Chow dhry (3), sect. 246 was held to be modified by sect. 11 


(i) M Moore, Ind. Ap. Ca. 412. (2) Law Rep. i Ind. Ap. 167, 

(3) 3 Suth. W. R. 8. 
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of Act XIV. of 1859 ; but in that case the Plaintiff sued 
within a year after he attained his majority ; here he su^d pending 
his minority. They referred to Ramchitnder Roy v. Unibica Dossee 
(l). Ram Ghose v. Greedhuf‘ Ghose (2), Suffui'oonissa Bibee v. 

//osse/n (3), to shew that an infant by his guardian can 
sue in cases to which sect. 246 applied, after the expiration of one 
year, and whilst the disability of infancy continues. 
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1 he judgment of their Lordships was delivered by 


1876 


Sir James W. Colvile 


Feb * 1. 


The suit out of which this appeal has arisen concerns a moiety 
of the undivided share of one Bhitg’wan Ball Sahoo in certain im¬ 
moveable property situate in Zillah Sa**un. Bhitg'wati Ball Sahoot 
who died in 1860, was the member of a Hindu family which was 
descended from acommon ancestor named Deepa Sahoo^ and was 
governed by the law of the Mitakshara, the general law of the 
province in which it was domiciled. He died childless, but left 
two widows, Moheshee and Pat^buttee. They therefore would have 
been his general heirs had he been wholly separate in estate ; and 
were in any case entitl<^d to such part of his succession as had been 
acquired or was held by him as separate estate. On the other 
hand, if the status of the family continued at the time of his death 
to be that of a joint and undivided Hindu family, his interest in 
the joint family property survived to his male coparceners. The 
only persons who answered that description were Sudabuyt Pet*- 
shad and the Plaintiff Hurreenath Pershad. They, in some of the 
proceedings, are called his nephews, but according to the pedigree 
set out in the Appellant*s case, and apparently proved in the cause, 
they were his first cousins, the sons of two different uncles. 


It must now be taken to have been conclusively determined that 
Bhugvoan at the time of his death, though entitled to certain sub¬ 
sequent acquisitions as separate estate, was, as to all the properties 
acquired by the family in the name of any of its members before 
the year 1846, joint in estate with Sudabut*f and Httt*reenath, and 
accordingly that his share in those properties became vested by 


(1)7 Suth. W. R. i6l. (2) 14 Suth. W. R. 429 

(3) 17 Suth. W. R. 419. 
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survivorship in them. This question was first litigated in a suit 
brought by Sndahurt in J861. The principal defendants to that 
suit were the widows. The judgment of the Zillah Judge, con¬ 
firmed on appeal by the High Court, on the 10th of March, 1863. 
made the distinction above-stated between the properties acquired 
before, and those acquired subsequently to 1846, affirming the title 
of the surviving male members of the joint family to the former. 
It unfortunately, however, happened that owing either to the frame 
of that suit, or to the manner in which the decree made in it was 
executed, the result of this earlier litigation was only to put Suda~ 
hurt into possession of one moiety of Bhugwans share in the joint 
family property. 


Subsequently the remaining half-share of Bhugwan in portions 
of the joint family property appears to have been seized and sold 
in execution of various decrees obtained against his widows as his 
representatives. And on the 10th of April, 1865, the present suit 
was instituted by the mother and guardian of Hufreenath in order 
to recover possession, and to have his name entered as proprietor 
of his moiety of Bhugwan s share in the joint properties, and to 
cancel and set aside the execution sales under the decrees against 
the widows. The Defendants to that suit were the widows, the 
different purchasers under the execution sales, and, under the 
description of “ precautionary Defendants,’* the widow of another 
deceased member of the joint family, as to whom there is now no 
question, and Sudaburt Pershad, the Plaintiff in the former suit. 
As such Defendant Sudaburt filed a written stat'^ment, in which 
he disclaimed all interest in the suit, on the ground that under the 
decree in his own suit he had been put in possession of his share 
in the property in dispute. The cause was tried between the 
Plaintiff and the other Defendants, and a decree was made by the 
Principal Sudder Ameen on the 9th of April» 1866, which, in so 
far as it related to the particular properties which are the subject 
of the present appeal, was in favour of the Plaintiff. Against this 
decree the parties Defendants, who were affected by it, appealed 
to the High Court. Their appeals were necessarily separate 
inasmuch as the suit was so framed as to embrace interests, not 
only dependent on different titles, but confined to particuar por¬ 
tions of the property in dispute. The High Court decided many 
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of these appeals in favour of the Defendants, upon grounds of 
which some will be afterwards considered. This appeal to Her 
Majesty in Council originally embraced only eleven of the separate 
decrees so made. And of these Mr. Cowie has given up one, viz., 
No. 237. Accordingly their Lordships have now only to deal with 
the questions involved in the ten appeals, numbered respectively 
170. 224, 235. 239, 244, 234, 243, 238, 240 and 245. 

The course of proceeding in the High Court with respect to 
these appeals was as follows The Division Bench before which 
they came, conceiving that they involved points of law on which 
the authorities were conflicting, referred the following questions 
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to the consideration of the full Bench :— 


1. Bhugwan Lall. a member of a Hindu family living under the 
Mitaksharalaw, and having joint family property, died entitled to 
an undivided share in such property, and leaving two widows him 
surviving. After the death of Bhug-wan Ball his widows were 

sued in their representative capacity in respect of debts incurred 

by him in his lifetime on his own account, and not for the benefit 
of the joint family, and decrees were obtained against the widows 
in that capacity. In execution of one or more of these decrees, 
an interest in certain portions of the joint family property, to the 
extent of the share to which Bhugwan Ball was entitled in his 
lifetime, has been sold by auction, and the purchasers have taken 
possession. Can the nephew of Bhugwan Lalh who is one of the 
surviving members of the joint family, recover from the 
purchasers possession of the interests which they have purchased, 
or any part of them ? 


2, Bhugwan Ball^ in his lifetime executed an ordinary zurpesh- 
gee mortgage in respect of his undivided share in a portion of the 
joint family property, in order to raise money on his own account, 
and not for the benefit of the family. Can the nephew of 
Buhgwan Ball recover from the mortgagee, without redeeming 
the same, possession of the mortgaged share, or any portion of it? 

The first of these questions the Full Bench unanimously aswered 
in the affirmative. The result of their opinions is thus expressed 
by the Chief Justice, Sir Barnes Peacock, at the close of his judg¬ 
ment :—“ I think, therefore, that this property, not being the 
property of the widows, and pot being the property of the heirs of 
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the deceased, could not be made available under the decree against 
the widows ; that if it could be made available at all for payment 
of the debts of the deceased, it must be in a suit against the sur¬ 
vivors to charge the share of the deceased in the joint estate with 
the payment of the decree, by suing the survivors for the debt, and 
asking to have the deceased's share of the estate made available in 
the hands of the survivors to the same extent as that to which it 
would have been made available if the deceased had left a son and 
the estate had gone to him by inheritance, instead of to the sur¬ 
vivors by survivorship. I think, then, that the question must be 
answ’ered in the affirmative ; that Plaintiff has a right to sue the 
purchaser under the decree to recover back the estate, inasmuch 
as the property belongs to him, and the title of the purchaser 
under the decree against the widow's is an invalid title." 

Upon the second and more difficult question the Chief Justice, 
after reviewingthe authorities, came to the conclusion that, accord¬ 
ing to the law of the Mitakshara, as settled by authority in the 
presidency of Sengaly Bhugwan LaU had no authority, without the 
consent of his co-sharers, to mortgage his undivided share in the 
joint family property in order to raise money on his own account, 
and not for the b''nefit of the family. He further observed that 
the facts were not sufficiently stated to enable the Full Bench to 
say whether the nephew of Bhugwan Ball could recover from the 
mortgagees, without redeeming the same, possession of the mort¬ 
gaged share, or any portion of it. The other members of the 
Full Bench also concurred in this opinion. 

The appeals, the parties not consenting to have them decided 
by the Full Bench, necessarily went back to the Division Bench, 
and were thus dealt with. Mr. Justice after going through 

the fact in each case, held that Nos. 170, 224, 235, 239, and 244, 
were wholly governed by the answ'er of the Full Bench to the 
first question, inasmuch as in each the title of the Appellant De¬ 
fendant depended entirely on the validity of his purchase at a sale 
had in execution of a decree against the widows, and was con¬ 
sequently defective. 

In No. 243 it was alleged by the Appellant that the property 
claimed, Mouzah Telbakhoordy was subject to a zurpeshgee lease, 
executed by Mukhttn Scr/ioo, a member of the joint family who pre- 
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deceased Bhugwan L,a^f. Mr. Justice Mat^khy^ however, seems to 
have found that the title of the Appellant did not depend on this 
alleged zurpeshgee, from which he had been ousted, but on a 
purchase at a sale in execution of the decree which he had ob¬ 
tained against the widows ; and consenuently, that this case was 
not distinguishable from No. 170. 

In No. 234, however, the property in question was clearly sub¬ 
ject to a subsisting zurpeshgee lease, created by Bhug’wan LaJl ; 
and in this case, therefore, there necessarily arose the further 
question, whether the Plaintiff could recover this parcel of land 
without redeeming the mortgage on it. And the learned Judge, 
accepting, apparently against his own judgment, the principle 
affirmed by the answer of the Pull liench to the second question, 
held that it would entitle him to do so. There remained three 
other cases, viz.. Nos. 238, 240, and 245, which would have fallen 
into the first of the before-mentioned classes, if the learned Judge 
had not held, for reasons which will be presently considered, that 
the Plaintiffs’ claim in respect of them was barred by the one 
year's rule of limitation, prescribed by the 246th s^'ction of 
Act Vlir. of 1859. If. then, the ca-^e had rested there, the result 
would have been a decree in favour of the Plaintiff on all the 
appeals now in question, except the three last. Mr. Justice 
however, proceeded to laydown a principle which governed all 
the cases, and, as it sremed to him, justified in each the dismissal 
as against the Appellants of the Plaintiff’s suit. That principle 
will be afterwards more fully stated and considered. 

Mr. Justice Kemp, the other Judge of the Division Bench, con¬ 
curred with Mr. Justice on this last point, but expressed 

no opinion on the question of limitation which was raised in Ap¬ 
peals Nos. 238, 240, and 245. A decree was accordingly made in 
favour of the parties appellant in each of the ten appeals. And 
this consolidated appeal is against those decrees. 

Their Lordships propose in the first instance to consider whether 
the Appeals Nos. 238, 240, and 245 have b-en rightly disposed of 
on the ground of limitation. The facts proved are that in each of 
these cases the Plaintiff, through his guardian, preferred a claim 
to the property, when attached, under the 246th section of 
Act VIII. of 1859; that that claim was rejected ; and that the 
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present suit was not brought within^ one year from the date of the 
order of rejection. This objection would have been fatal to the 
suit had the party preferring the claim been an adult; and the 
only question to be determined was whether the Plaintifl, being 
under the disability of infancy, could claim the benefit of the 11th 
section of Act XIV. of 1859, which empowers him or his repre¬ 
sentative to bring a regular suit within the same time after the 
cesser of the disability as would otherwise have been allowed from 
the time when the cause of action accrued. This question, Mr. 
Justice Markhy observed, involved several contested propositions, 
viz. :— 


1. That sections 11 and 12 of Act. XIV. of 1859 apply to sec¬ 
tion 246 of Act VIII, of 1859. 

2. That the Plaintiff is under disability within the meaning of 
these sections. 


3. That the benefit of these sections applies as well to the 
period during which the disability continues, as to the period when 
the disability has ceased. 

Upon the two first propositions, his opinion was in favour of the 
Plaintiff ; upon the third he held that whatever benefit the minor 
was to have, was to accrue to him, not during the disability, but 
when the disability might cease ; and accordingly that the present 
suit being brought by him whilst still a minor, through his 
guardian, must fail. 

Upon the second of the propositions slated by Mr. Justice 
Mafkbyy their Lordships cannot see how, in face of the plain lan¬ 
guage of the 12th section, there can be any room for doubt. 

Upon the first they also agree with the learned Judge that sec¬ 
tions 11 and 12 of Act XIV'. of 1859 to apply to the 246th section 
of the Act VIII. of 1859. 


The two Statutes were passed in tl.e same year, the assent of the 
Governor-General being given to Act VHI. on the 22nd of March, 
to Act XlV'. on the 4th of May, 1859. The object of the first was 
to enact a general code of procedure for the Courts of Civil 
Judicature not established by Royal Charter. The object of the 
second was to establish a general Law ofLimitation in supersession 
both of the regulations which had governed those Courts, and of 
the English Statutes which hafl regulated the practice of the Courts 
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established by Royal CharterJ Looking to the 5th sub-section of 
the 1 st section, and the 3rd and 11th sections of Act XIV. of 1859, 
their Lordships have no doubt that the intention of the Legislature 
was that the period of limitation resulting from the 246th section 
of Act VIII. should in the case of a minor be modified by the 
operation of the 11th section of Act XIV.; and that this construc¬ 
tion has obtained in the Courts of India appears from the case 
cited from the 3rd Weekly Reporter (l). 
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In coming to this conclusion, their Lordships have not failed to 
consider the recent decision of this Board in the case olMoJtummud 
Bahadoor Khan v. The Collector oj Bareilly (2). That case, how¬ 
ever, they think, is distinguishable from the present. It arose upon 

a very special statute, and upon that ground the judgment rests. 

Their Lordships there said : " It was argued that the clauses in 
the general statute. Act XIV., 1859, relating to disabilities, 
might be imported into this .Act, but this cannot properly be done. 
.Act XIV. is a Code of Limitation of general application. This 
Act is of a special kind, and does not admit of those enactments 
being annexed to it.” .And they proceeded to observe that the 
application of the statute (if it did apply) would not asssist the 
Appellants, who would not even in that case have brought their 

suit in proper time. 

This being so, the only other point to be considered on this 
question of limitation is whether the learned Judge was right in 
holding that an infant cannot after the expiration of the year 
bring a suit by his guardian whilst the disability of infancy con¬ 
tinues. Their Lordships cannot agree in this construction, which 
it would appear from the cases cited by Mr. Belly Ramchtutder Roy 
V. VmbicaDossee (3); Rantghose v.Greedhur Ghose (4); and 
Suffuroonissa Bibee v. Noornl Hossein (5), has not been accepted 
or followed by the Courts in India. It is unreasonable in itself, 
since it implies that the infant’s claim, which is admittedly not 
barred, was asserted too soon rather than too late , and it cannot 
be the policy of the law to postpone the trial of claims. Again, to 
render such a construction imperative, the phraseology of the 11th 
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section must be altered by making the words “ after the disability 
shall have ceased *' precpdp, instead of following, as they do, the 
words “ within the same time.” Their Lordships are therfore of 
opinion that the Plaintiff's suit is not op^n to the objection that, 
in so far as it concerns the properties in question in Nos. 238, 240, 
and 245, it has not been brought within the proper time. 

The next point to be considered is whether the High Court was 
right in allowing all the ten appeals, and in dismissing the Plain¬ 
tiff's suit as to those portions of the joint family estate which were 
the subject of them, on the ground that the suit was wrongly 
framed. 


It is to be observed that the objection taken by the Division 
Bench to the frame of the suit assumes the correctness of the 
answer given by the Full Bench to the second of the questions 
referred to it, and is in the nature of a corollary from the pro¬ 
position therein affirmed. The learned Judges of the Division 
Bench argue that if it be tru'^ that a member of a joint and un¬ 
divided Hindu family cannot alienate his undivided share in the 
joint family property without the consent of his co-sharers, it 
follows that he cannot alone sue for his separate share. And 
they rely upon a decision in the 12th Weekly RepoHer (l), in 
which it was ruled that two only of the members of a joint and un¬ 
divided family could not sue to set aside a charge created by one 
member of the family, and to recover their particular shares in 
the property charged, but that the suit must be brought by or on 
behalf of ail the members of the joint family. Their Lordships 
do not m^an in any way to impugn the authority of that case, or 
to dispute the general principle affirmed by it. They do not, 
however, think that the principle is applicable to the peculiar 
circumstances of. or ought to govern, the present case. 

In this case Sv.dahxiH, the only other member of this joint family, 
has, under the practice which was then allowed to prevail in the 
Courts of India, succeed'>d in recovering, and has been put into 
possession, of his share of the joint family property. He cannot 
be said to have any beneficial interest in respect of which he could 
now sue as Plaintiff ; and supposing him to have an interest, the 
present Plaintiff has made him a party to this suit in the only 

(1) Raiafarn Tt'warec v. Luckmun Ptrshad, p. 483. 
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way in which a person who is unwilling or unible to be joined 
as Plaintiff can be brought before the Court, i.e., by joining him 
as a Defendant. In that character Sudaburf has disclaimed all 
interest in th" subject-matter of the litigation, alleging that he 
has already 1 een put into possession of all to which he is entitled. 
Again, in mosti if not all, of the appeals the title of the substan¬ 
tial Defendants is founded on execution sal®s confined to that 
moiety of Bhugxvan*s share which, on a partition, would now fall 
to the Plaintiff. The objection to the frame of the suit was not 
taken by the substantial Defendants; it seems to have originated 
with the Judges of the Appellate Court. It is one of form rather 
than substance ; for it cannot be said that if it does not prevail, the 
Defendants (Sudabtirf being a party to this litigation and admit¬ 
ting that he is in possession of his share) can he harassed b> any 
second suit. On the other hand, if the objection prevails, the 
Defendants will remain in possession of property to which, after 
full trial, they have been found (o have no title ; and the Plaintiff 
will be left to the chances *of another suit, in which he may be 
met by the objections well or ill foundedon the lapse of time, or the 
effect of the decrees under appeal as res judicata. Their Lordships 
are of opinion that they ought not to allow the objection to prevail 
against the substantial justice of the case. 
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What has been said is sufficient to determine this appeal in 
favour of the Appellant, so far as it relates to the decrees of the 
High Court in the nine appeals numbered respectively 170, 224, 
235, 239, 243, 244, 238, 240, and 245. 


There is, however, as has been already stated, a further question 
as to the appeal numbered 234, and at the hearing it occurred to 
their Lordships, who hav-e unfortunately to determine this appeal 
ex parte, that if the Respondents had appeared, they might, 
without a cross appeal, have contested the correctness of the 
answers given by the Full Bench to the questions referred to them, 
answers which are not in the form of a decrre, or even of an inter¬ 
locutory order. To the answer to the first question their Lord- 
ships think no objections could have been urged successfully. 
The second question, however, involves a point of Hindu law, 
upon which the authorities are not altogether consistent ; nor are 
their Lordships satisfied that the .principle laid down by the Full 
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Bench would, if correct, govern the particular case, of which they 
will now proceed to examine the circumstances somewhat more in 
detail. 

The property to which it relates is thus described in the schedule 
to the plaint. The village is specified as Tulmanpore Bhada in 
two kalums (items). The share of the joint family is stated to 
be one of \0a. 8 ^. Of this 5a. 4^. are deducted as the share of 
SiAdaburt Pershadt which reduces the share claimed by the Plain¬ 
tiff to 5a. 4 />. The column of remarks contains the following 
statement : * This mouzah was held in zurpeshgee lease under 
a zurpeshgee deed executed by Saligt*am Sahoy and Ramt*itchea 
Sahoy. It was sold at an auction on the 18th of November, 1862, 
and purchased by the Defendant Bikramajeet Lall for Rs. 3 . The 
zurpeshgee and lease are fit to be cancelled.” 

Bikramajeet hall and another Defendant were the Appellants 
in No, 238, which seems to have '^overed the whole of the 5a. •\p. 
share of Tulmanpore Bhada with other portions obthe property 
in dispute. From what has been stated above it follows that 
their title, resting as it does upon a purchase at a sale in execution 
of a decree against the widows, is defective ; that the right of 
the Plaintiff to impeach it is proved, and accordingly their appeal 
ought to have been dismissed. This, however, does not determine 
the rights of the Plaintiff as against the zurpeshgeedars. He may 
he entitled either to recover so much of the prop'^rty as is covered 
by the zurpeshgee by setting aside the zurpeshgee lease, or 
merely to stand in the shoes of the nominal mortgagor. But the 
nature and extent of his right can only be determined in appeal 

No. 234. 

The Appellants on that app-al were the original zurpeshgeedars 
Saligram Sahoy and Ramruchea Sahoy. The zurpeshgee deed 
appears to have covered originally only 5a, 4^. of the entire \6a 
of xnowz^h Tulmanpore Bhada. If, then, it be true that SHd£Z- 
hurt Pershad has succeeded in recovering one moiety of this, the 
subject of the dispute on this appeal is the remaining moiety 
or a 2 ^ 7 . 8 f>, share. And this appears to have been the view of 
the High Court, for their decree on this appeal is limited to a 
2a 8 />. share. If, on the other hand, Sudahurt has not succeeded in 
his suit in setting aside the zurpeshgee as against him, or in other- 
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wise wresting possession of his share from the zurpeshgeedars, 
it follows that the question of the validity of this zurpeshgee 
remains to be determined between the latter on the one side, and 
him and the present Plaintiff on the other. 

The plaint in this suit alleged no special grounds for setting 
aside the zurpeshgee of the 9th of December, 1859, and indeed 
contained no special mention of it. The written statement of the 
Defendants Saligf*am and Ramt'nchca set up that deed, and insisted 
on th'^ir rights under it. But none of the issues are specially 
pointed to the validity of the deed. Nor do the Judgment or the 
decree of the Principal Sudder Ameen deal with that question. 
All that they decide with respect to the share claimed in Tatma^t- 
pore Bhada is that Plaintiff be put in possession thereof in the 
manner in which possession has been given by the decree of the 
5th of April, 1862 ’* (to Sudahurt). 

This reference to the suit of Sudahurt makes it material to con¬ 
sider whether there really was any adjudication upon this question 
in that suit. The suit, it will be remembered, involved the right 
of succ‘=‘Ssion to the whole of the property of which Bhugwan Ball 
died possessed as between his widows and the surviving members 
of the joint family. Th-^ plaint contains no specific statement 
touching the zurpeshgee deed of the 9th of December, 1859, 
unless it be in the schedule, where in the column of remarks it is 
said “ the deed, to the extent of Plaintiff’s share, ought to be 
amended.” The judgment of the Zillah judge put the share in 
Tulmanpore Bhada into the first parcel which it found to be joint 
family property. So far it affirmed the title of Sudabttrt and 
Hurreenath^ and negatived the title of the widows, to whatever 
interest in it belonged to Bhug'wan Ball at the time of his death. 
But in answer to the 10th issue it expressly found that the deeds 
executed by Muhhum^ Bhug’wan, or the other partners were valid. 
The decree was a general decree for possession over the properties 
in the first list. The High Court, on appeal, simply affirmed this 
judgment and decree of the Zillah Court. Can it be said that this 
judgment and decree import any adjudication touching the invali¬ 
dity of the deed of the 9th of December, 1859, as against the sur¬ 
viving members of the joint family, even if the Plaintiff in this 
suit could claim the benefit of such an adjudication. The judg- 
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mf'nt, so far as it goes, is on the face of it the other way. The 
terms of the d-^cree may import only that the Plaintifl 
was, so far as his share was concerned, to be put into possession of 
the rights of Bhugwan. If in the execution of the decree, he has 
contrived, it may he wrongfully, to dispossess to the extent of his 
share, the zurpeshgeedars, that circumstance cannot give title to 
the Plaintiff. 


Again, what has been found by the High Court with respect to 
this appeal ? The answer of Full Bench expressly stated that 
the facts were not sufficiently stated to enable them to say whether 
the nephew of Bhugwan Lall could recover from the mortgagee, 
without redeeming the same, possession of the mortgaged share or 
any portion of it. That statement, taken in connection with the 
general principle affirmed by them, imports that there was no 
constat that the execution by Bhugwan of the deed was without 
the consent of his co-sharers, or not for the benefit of the family 
Mr. Justice Mat'kby does not consider this latter question, but 
simply says, “ As no objection was made to the reference to the 
Full Bench, I think we ought to accept its decision for the pur¬ 
poses of this case, and to hold that the Appellants have failed to 
establish their title.** 


In th“se circumstancf^s there appears to have been no real trial 
of the question between the Plaintiff and the Appellants in 
No. 234; and therefore, assuming the principle enunciated by the 
Full Bench in its answer to the second question to he strictly Cor¬ 
rect, their Lordships do not feel themselves at liberty to reverse 
the decree in favour of the Appellants, and to make a decree in 
favour of the Plaintiff. This being so, they abstain from pro¬ 
nouncing any opinion upon the grave question of Hindu law 
involved in the answer of the Full Bench to the second point re¬ 
ferred to them, a question which# the appeal coming on ex parte 
could not be fully or properly argued before them. That ques¬ 
tion must continue to stand, as it now stands, upon the authorities, 
unaffected by the judgment on this appeal. 


Their Lordships have felt some doubt as to the form of the 
order which ought to be made on Appeal No. 234. The Plaintiff 
has failed to establish his title to recover the land against the 
zurpeshgeedars. He might, however, have established such a title 
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even in this suit, had a proper issue been framed and determined. 
On the other hand, he has established his title to the property, 
subject to the zurpeshgee. His rights may be prejudiced by the 
decree as it stands. The suit is an example of the inconvenience 
of embracing in one suit titles to various parcels of land, which, 
although having a common foundation, are different in many par¬ 
ticulars, and are to be asserted against Defendants having no 
common interest. Their Lordships have come to the conclusion 
that the dismissal of the present suit against the Appellants in 
No. 234 ought to stand, but that the decree of the High Court on 
that appeal ought to be varied by adding a declaration, that it is 
to be without prejudice to the right of the Plaintiff to recover the 
lands in question on satisfaction of the zurpeshgee. This appeal, 
so far as it relates to No. 237 (the case given up by Mr. Cowie) 
must be dismissed, and the decree made by the High Court in 
that case affirmed. In the other nine cases, the decrees of the 
High Court must be reversed, and an^Order made, dismissing in 
each case the appeal to the High Court, with the costs of the 
appeal in that Court, and affirming the decree of the Principal 
Sudder Ameenas to the parcels of property which are the subjects 
of those appeals. The above will b'' the substance of the Order 
which their Lordships will humbly recom mend Her Majesty to 
make. 

Their Lordships think that there should be no order as to the 
costs of this appeal. 
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THE ADVOCATE-GENERAL OF BENGAL I defendants. 
AND Others.. J 

ON APPEAL FROM THE HIGH COURT OF BENGAL 


IVill—Gift to Charity which has ceased toexi^t—Application of Cy^pres Doctriue^ 

when thr Residuary Bequest is also to Charity. 

C- BU a Frenchman, by an English will, dated the 1st of January, 1801, 
bequeathed his property, valued by himself at upwards of 30 lacs, partly to 
individual legatees, more largely to various charitable objects, the most pro* 
minent being certain establishments in Calcutta^ ?ind Lyasis. His 

estate was administered and various questions under his will disposed of in 
several suits instituted for those purposes in the Supreme Court at Calcutta. 
Among the charitable bequests were the three following legacies ; 1, by the 
28th clause the annual sums of Rs.3000 and Rs.iooo, to be applied respec¬ 
tively to the discharge and relief of poor debtors detained in prison in Caf 
cutta \ 2, by the 2Sth clause the annual sum of Rs.4000 to be paid to the 
magistrates of Lyons to liberate poor prisoners detained for debt in Lyons. 
This fund was, before 1832, fully paid over to the Mayor and Commonalty 
of Lyons. 3, By the 33rd clause the annual sum of R$.40oo, to be paid to 
liberate poor prisoners at Lucknow^ but with a direction that “ if none, that 
sum is to remain to the estate.” This gift was, by a decree of the Supreme 
Court in 1832, declared to be void, and the residuary estate was increased by 
the amount which would have been required to satisfy it. 

A scheme was settled in 1802 for the administration of the charities for 
the release and relief of poor prisoners at Calcutta comprised in the 6rst- 
mentioned legacy, and funds to satisfy the same were, by orders of the 
Supreme Court, transferred to the credit of two separate accounts for those 
several purposes. The income of these funds in excess of what was re¬ 
quired for poor prisoners Sit Calcutta accumulated; and in August, 1865, 
had amounted to Rs. 351,000. The residuary clause of the will (the 33rd) 
directed that “after the several payments of gift and others, as also the 
several establishments, if a surplus of ten lacs remains, that above surplus 
is to be divided in such a manner ao to increase the three establishments.” 

On a petition by the Advocate-General, without citing the Appellant, the 
High Court on the 3rd of August. 1865, made an order (confirmed by 
another order of the 2nd of March, 1866'', under which a sum of Rs.iso.ooo 
was reserved in an account for the relief and release of poor prisoners at 
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Calcutta as above* the income to be applied on the cy-prcs prioctple “ in lieu 
and supersession of the former scheme and the residue of the said accu¬ 
mulation was divided between the Calcutta and the Lucknow Martiniere 
establishments. 

On a petition by the Appellant to the High Court, dated the 21st of 
June, 1873, praying that it might be declared that the said gifts of Ks. 5000 
and Ks 1000 annually for the release and relief of prisoners in Calcutta had 
failed; that the said accumulations formed part of the residue of the tes¬ 
tator's estate : and that the Petitioner, as a residuary legatee, was entitled to a 
share thereof : the High Court refused the petition, holding " that the said 
charitable gift was an absolute charitable gift capable of being applied 
cy-pres \ and that the Petitioner, as one of the residuary legatees under the 
will, was not entitled to any of the funds appropriated to that gift " 
field, by their Lordships, that this order must be affirmed. 

It cannot be laid down as a general principle that the cy-pres doctrine is 
invariably displaced when the resdiuary bequest is to charity. 

The jurisdiction of the Court to act on the cy-pres doctrine upon the 
failure of a specihc charitable bequest arises whether the residue be given to 
charity or not, unless upon the construction of the will a direction can be 
implied that the bequest, if it fails, should go to the residue. 

Such a direction cannot be implied from the terms of the above legacies 
to poor prisoners in Calcutta and Lyons, especially when compared with the 
corresponding gift to the prisoners at Lucknow, nor can it be inferred from 
the residuary clause, which in terms disposes of such residue as is left after 
providing for the said legacies. 
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IHIS was an appeal from an order of the High Court at Bengal^ 
dated the 10th of September, 1873, and made in certain causes 
instituted for the purpose of administering the trusts of the will 
of Major-General Claude Martin^ whereby the Court refused an 
application on the part of the Mayor of Lyons^ as representing 
one of the residuary legatees, to the effect that a fund devoted to 
charity by the testator’s will might, in consequence of the parti¬ 
cular object pointed out by the testator having failed, be divided 
amongst the residuary legatees. 

Major-General Claude Martin was a Frenchman by birth. He 
was born at Lyons in 1735. Karly in life he went to the East 
Indies as a common soldier in the French army. In 1763 he 
transferred his services to the East India Company on condition of 
not being required to serve against his countrymen, and he rose to 
high rank in the Company’s employ. In 1776 he was attached to 
the military service of the Nawab Vizier of Luckno-w^ and thence¬ 
forth he remained in the Nawab’s service until near the time of 
his death. He died on the 30th of September, 1801, having 
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amassed a large fortune, the greater part of which he devoted by 
his will to charitable purposes. 

The said will, dated the 1st of January, 1801, (as the same has 
been construed in various decrees and orders) contained, among 
others, dispositions to the following efiect : A gift of Rs. 5000 per 
annum for the release of imprisoned debtors at Calcutta^ and a 
gift of Rs. 1000 per annum for the relief of such prisoners. Also 
three bequests to found charities at Calcutta^ at Lyotts^ and at 
LwcAffzow, respectively. And a gift of the residue equally between 
the said three charities at Calcutta^ Lyons^ and Lucknow. The 
two bequests for the release and relief of prisoners having failed 
for want of objects of the charity, the question raised in this 
appeal was whether the fund thereby set free ought to be divided 
between the three residuary charities, or applied cy-pres in the 
manner directed by the order appealed from, which was in sub¬ 
stance a distribution for the ben^'fit of the Calcutta and Lucknow 
charities, and for the benefit of convicts on their release from jail 
at Calcutta, to the exclusion of the Lyons charity. 

♦ 

■ The will was divided into thirty-four articles, of which those 
most material on the questions arising on this appeal are the 
following :— 

The 23rd article contained a bequest of Rs, 150,000, to be 

• ^ * 

invested, and the income applied for the relief of the poor of 
Lucknow, Calcutta, Chandernagore. 

The 24th article was as follows : “ I give and bequeath the sum 
of 200,000 sicca rupees to the town of Calcutta, to be put at 
interest in government paper, or the most secure mode possible, 
and this principle and interest to be put under the protection of 
Government or the Supreme Court, that they may devise an insti¬ 
tution the most necessary for the public good of the town of 
Calcutta, or establishing a school for to educate a certain number 
of children of any sex to a certain age, and to have them put 
prentice to some profession when at the conclusion of their school, 
and to have them married when at age ; and I also wishes that 
every year premium of few rupees or other thing, and a medal, 
be given as to the most deserving or virtuous boy or girl, or both, 
to such that have come out of that school, or that are still in it. 
$Lnd this to be done on the same day in the month I died, that day 
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those that are to be married are to be married, and to have a 
sermon preached at the church to the boy and girl of the school, 
afterwards a public dinner for the whole, and a toast to be drink’d 
in memorandum of th^ fondatot^. This institution is to bear the 
title of L.a MartinierCi and to have an inscription, either on stones 
or marble, in large character, to be fixed to any part of the school, 
on it wrote instituted by Major-General Martin, borne the 
of January, 1735, at Lyon, who died the day, month, and year 
(mentioning the day, month, and year) and buried at (men- 

tioning the place); and as I am little able to make any arrange¬ 
ment for such an institution, I am in hope Government or the 
Supreme Court will devise the best institution for the public good, 
and to have it, as I said above-mentioned, the name of the insti- 
tutor, after every article of my or this will and testament is or are 
fully settled, and every articles provided and paid for the several 
pension or other gift, donation, institution, and other any sum 
remaining may be made to serve—first, buy or build a house for 
the institution, as that it may be made permanent and perpetual 
by securing the interest by government paper, either in India or 
Europe, that the interest annually may support the institution ; for 
this reasons I give and bequeath 150,000 sicca rupees more ac¬ 
cording to the proportion that may remain after every articles 
of this testament is fulfilled, then this sum to be added for the 

permanency of that institution, making the sum of 350.000 sicca 
rupees/* 

The 25th article was as follows : “ I give and bequeath the sum 
of 200,000 sicca rupees to be deposited in the most secure interest 
fund in the town of Lyon, in France, and the magistrates of that 
town to have it managed under theirs protection and control ; 
that above-mentioned sum is to be placed, as I said, in a stock or 
fund bearing interest, that interest is to serve to establish an insti¬ 
tution for the public benefit of that town ; and the Academy of 
Lyon are to devise the best institution that can be permanently 
supported with the interest accruing of the above-named sum ; 
and, if no better, to follow the one devised in the Article 24th as 
at Lucknow ; the institution to bear the name of .\iartiiiiere, and 
to have an inscription made at the house of the institution men¬ 
tioning the same title as the one of Calcutta, and this insfitu,,-^,, 
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to be established at the Place St. Piaffe — St. SaSurinnhe\Tx% 
where I had been christened—there at that place to buy or build 
a house for that purpose ; and to marry two girls every year, to 
each 200 livres tournois, besides paying about 100 livres for the 
marriage and fest of each of those who married ; or if the insti¬ 
tution, such as the Lucknow one, educating a certain number of 
boy and girl, then they are to have a sermon and a dinner for the 
school-boys and those who are married, and they are (o drink a 
toast in memory of the institutor; and a medial is to be given of 
the value of 50 livres, with a premiun in cash, or in kind, to be 
about 200 livres to the boy or girl that has been the most virtuous 
and behaved better during the course of the year; and also to 
have a premium of the value of 100 livres for the second that 
behave better, and also a third premium of about 60 livres for the 
third that behave better. I am in hope that magistrate of 
the town will protect the institution; and in case the sum above 
allowed of 200,000 sicca rupees is not sufficient for a proper 
interest to support the institution, and buying or building the 
house, then I give and bequeath an additional sum of 50,000 sicca 
rupees, making 250,000 sicca rupees. One of my male relations 
residing at Lyon may be made administrator or executor, joined 
with any one appointed by the magistrate, to be manager of the 
said institution; and these managers are to have an ceconomical 
commission for their trouble, taken from the interest of the sum 
above-mentioned. I also give and bequeath the sum of 4000 sicca 
rupees to be paid to the magistrates of the town of Lyon, for to 
liberate from the prison so many prisoner as it may extend, such 
that are detained for small debt; and this liberation is to be made 
the day of month I died, as that the remembrance of the donor 
may be known, and my name. Major-General isihe insti¬ 

tutor ; and as given and bequeathed the sum of 4000 sicca rupees 
£qj- jq liberate some poor prisoners as far as that sum can ahorded » 
this I mention to have it made known, as that if neglected that 
some charitable men may acquaint magistrate of the town of 
Lyon, as that they might oblige my executor, administrator, or 
assigns to pay the sum above said, and be more regular in their 

payments/* 

The 28th article was as follow : “l give and bequeath the sum 
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of 5000 sicca rupees to be paid annually to the magistrates, or 
Supreme Court of Calcutta-^ or to Government. This sum is to 
serve to pay the debt of some poor honest debtor, detained in 
jail for small sum, and to pay as many small debt and liberate as 
many debtor as the sum can extend ; this liberation is to be made 
the day month I died, as a commemoration of the donor, and as 
being a soldier, I would wish to prefer liberating any poor officers 
or other military men detained for small debt, preferable to any 
other. And I also give and bequeath the sum of 1000 sicca 
rupees to be paid yearly, aud to make a distribution of it to the 
poor prisoners remaining in jail on the same day as the one 
mentioned above, both sums making Rs. 6000 every year.'* 

The material portion of the 33rd or residuary article is set out 
in the judgment of their Lordships. 


J. C. 

187 s 6 
Mayor of 

LYONS 

V. 

Advocate- 
General 
OF Bengal. 


For the purpose of carrying into execution the trusts of the 
said will, five suits were instituted in the late Supreme Court 
of Judicature at Port William in Bengal. These suits were as 
follows :— 


First.— Uvedale v. Palmer^ which related, among other things 
to the prisoners’ charity, -vide Article 28. Second.— Ad-vocate 
General v. Palmer, The bill was filed the 20th of June, 1816, for 
the purpose of carrying into effect the directions contained in the 
24th article of the said will (being directions relative to the 
establishment of what is now known as the Calcutta Branch of La 
Marttniere). Third.— Mayor of Lyons v. Palmer. The bill was 
filed the 26th of August, 1818, for, amongst other things, an 
account of the personal estate of the testator, and that the residue 
might be ascertained, and the city of Lyons declared entitled to 
one-third thereof under the 33rd article of the will. Fourth.— 
Martin v. Advocate General. The bill was filed the 2?nd of 
October, 1818, for an account of the real estates of the testator, 
and for establishing the alleged right of the Plaintiffs to so much 
of the testator’s estate as was undisposed of. Fifth,— Palmer v. 
Martin. A cross suit. The bill was filed the 19th of February, 
1819, for divers accounts. 


By an order of the 11th of November, 1802, in the cause of 
Uvedale V. Palmer^ a scheme was established by the Supreme 
Court for the administration of the said charities for the release 


38 


INDIAN APPEALS. 


' [L. R. 


j. c. 

1875.6 


Mayor of 
Lyons 

I'. 

advocate- 
general 
OF Bengal. 


and relief of poor prisoners at Calcutta^ and under various orders 
funds were carried over out of the testator’s general estate to 
answer the said charities to the credit of two separate accounts, 
entitled ** General Claude Martin's Fund for the Release of Pri¬ 
soners,” and ** General Claude Martin s Fund for the Relief oi 
Prisoners,” and the income of such funds not required for the said 
charities accumulated from time to time, and at the date of the 
petition of the Advocate-General of the 3rd of August, 1865, here¬ 
after referred to, there were standing to the said account in India 
5 per cent, and 4 per cent. India paper and cash sums amounting 
in the aggregate to about Rs. 351,000 accumulation at the date of 
the order of the 10th of September, 1873, the subject of this 
appeal. 

By a decree dated the 16th of August, 1819, the causes were 
consolidated, and certain accounts were referred to the Master, 
whose report, dated the 25th of November, 1822, was confirmed 
on the 29th of November, 1822. 


A decree was made on the 2nd of December, 1822, in pursuance 
of which the Master made his general report on th'^ 3rd of P'eh- 
ruary, 1830, to which the then Mayor of Lyons took certain 
exceptions, which were, on th'' 1st of March, 1830, allowed, and 
there was a further reference to the Master, who made his amended 
report on the ]9th of July, lfs30, and such amended report was 

duly confirmed. 


On the 7th of l-ebruary, 1^31. a decree on further direc tions 
was pronounced. In due course ih^ said causes came on to te 
re-heard, and on the 23rd of Pel luary, 1832, the Court varied the 
order made on the 7th of February, 1831, and, among other 
things, decreed and declared that the testator, being an alien, 
certain lands and houses in Calcutta could not pass by his will, and 


that the meaning of the testator in the will was that payment of 
his debts and legacies should first be made, and a sufficient sum 
should be set apart and secured for the payment of the several 
pensions, and for the completing and maintaining of the several 
buildings, chariiable institutions, and establishments in the will 
mentioned, or so many of them as could he lawfully and effectually 
established and maintained, and for the payment of all salaries, 
wages, and allowance in the will provided for supervisors, servants. 
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and other persons to be employed in and about the buildings, in- ■'* ' 

stitutions, and establishments, or any of them ^ and that, after 1875-6 

making all such payments and provisions, if it should be found mayor of 

that the sum remaining would exceed 10 lacs of rupees, the whole 

of such surplus should be divided into three equal portions, which Advocate- 

should be respectively appropriated and applied as far as they qj. Bengal. 

could be lawfully applied to the same charitable institutions, 

establishments,and uses at Calcutta, Lyons and Lucknow, to which 

certain other sums-were bequeathed and made applicable by the 

preceding provisions of the will, and if it should be found at the 

time of the testator's death that the sum so remaining, after 

making all such payments and provisions as aforesaid, should be 

less than 10 lacs, then that it should be kept at interest upon 

government securities until it should amount to the sum of 10 

lacs, when the whole should be divided and applied in the same 

way and for the same purposes, as it hath been stated, that it was 

the intention of the testator in the aforementioned case that the 

surplus, if it should at first exceed 10 lacs, should be divided and 

applied. And the said decree also decreed and declared that the 

sum of Rs.150,000, by the 23rd article of the will bequeathed to 

the poor of Calcutta, Chandcrnagore, and Lucknow\ and a further 

sum to provide for the payment annually of the sum of 5000 sicca 

rupees, and of 1000 sicca rupees directed by the 28th article of the 

will to be paid annually for the release and relief of prisoners for 

debt, at Calcutta, some time before the said decree of the 22nd 

December, 1822, were paid by John I^alnier", one of the executors 

aforementioned, into the hands of the Accountant-General of this 

Court, under an order of this Court in the cause of Uvedale v. 

Palmer, 

And decreed and declared that a sum amounting with interest 
to Rs. 312,097 had been carried to a separate account to provide 
for certain pensions and allowances bequeathed by the will. 

And decreed and declared that the sums of Rs.200,000 and 
Rs.150,000, bequeathed for a charitable institution at Calcutta, 
with interest thereon, had been carried to a separate account. 

And decreed and declared that the sum of Rs.250,000, be¬ 
queathed for a charitable institution 2lX Lyons by the 25th article 
of the will,with interest thereon, and a sum sufficient to satisfy the 
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bequest of Rs.4000 per annum for the liberation of prisoners at 
Lyons had been paid to the Mayor and Commonalty of Lyons* 

And decreed and declared that the form of the government at 
Lncknow^and the circumstances of that country,made it impossible 
that any effect should be given to the bequest, in the 33rd article 
of the will, of Rs. 4000 per annum for the liberation of prisoners at 
LucknoWt and that such bequest was consequently void, and that 
the Court was incompetent by itself to give effect to the other 
Charitable bequests at Lucknov>^ being a place beyond the jurisdic¬ 
tion of the Court, but that the Governor-General in Council had 
the means to give effect thereto, and that the sum of Rs. 200,000 
bequeathed in the 33rd article ought to be paid to the Governor- 
General in Council, and that a further sum of Rs. 100,000 for the 
college and school at Lucknow ought to be set apart, and the in¬ 
terest paid to the Governor-General in Council, and that certain 
further sums therein mentioned ought to be set apart and the 
interest paid to the Governor-General in Council for salaries, 
allowances, and expenses connected with Constantia House. And 
it was referred to the master, among other things, to inquire and 
report what surplus remained out of the funds standing to the 
general credit of the causes, after making provision for all the 
payments, reservations, and appropriations to separate accounts 
and other matters and things by the decree ordered, directed, or 
declared. 

Appeals were presented against the said decree to Her Majesty 
in Council, and by the Report of th-^ Judicial Committee, dated the 
22nd of February, 1837, various points were set forth upon which 
the said decree ought to be reversed or varied, and, among others, 
the declaration that the said land and houses at Calcutta did not 
pass by the will; and the declaration as to the Lucknow Martimere 
Charity was reversed, and another declaration substituted ; and in 
all other respects, including the declaration hereinbefore stated as 
to the intent and meaning of the testator’s residuary disposition, 
and the declaration that the gift of Rs,4000 per annum for the 
liberation of prisoners for debt at Lucknow was void, the said 
decree was affirmed. 

By a decree of the Supreme Court of Judicature at Fort Wil¬ 
liam, in Bengal,\n these causes, dated the 14th of November, 1837, 
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the variations specified by the report of the Judicial Committee of h C* 
the Privy Council were embodied in the shape of a further decree, 
and in all other respects, including the declaration as to the intent of 

y and meaning of the residuary disposition, and the declaration that 

the gift of Rs, 4,000 per annum for the liberation of prisoners at advocate- 
Lucknow was void, the decree of the 23rd of February, 1 ^32. was 
confirmed and established. 

By a decree of the Supreme Court dated the 11th of April, 1839, 
after reciting the various sums which had been carried to separate 
accounts, and giving various directions relating thereto, it was 
declared that the residue, and the costs (if exceeding 10 lacs), 
was, according to the decree and order of the Privy Council, 
applicable to the increase of the charities at Calcutta^ Lj’o/fs, and 
Lucknow, in equal shares. 

By a decree dated the 31st of August, 1840, it was recited that 
the residue of the testator’s estate, after providing for the purposes 
in the said decree mentioned, and for all other purposes directed 
by the testator’s will, would greatly exceed the sum of 10 lacs, 
although the amount thereof could not be ascertained until such 
* purposes were finally completed, in which event the whole thereof 

became applicable according to the provisions of the said will to 
the increase of the said establishments at Calcutia, Lyons, and 
Lucknow. And it being desirable that such increase should not 
be postponed until the final completion of the purposes aforesaid, 
but should take effect immediately, as far as practicable, it was 
ordered that 5 lacs should be carried to the account of the Calcutta 
Mattinier'e, 5 lacs to the trustees of the Lucknow charity, and 5 
lacs should be paid to the Mayor and Municipality of Lyons. 

By an order dated the 28th of February, 1849, after directing 
certain payments by way of restoring to the residue certain sums 
which had been paid in excess for the benefit of the Lucknow 
charities aforesai<l, the residue then availabP was divided in equal 
shares between the Calcutta Martiniere, the Lucknow iiustees, 
and the Mayor and Municipality of Lyons. 

On the 3rd of August, 1865, the Advocate-General of Her Majesty 
for the Presidency of Fort Williant in Bengal preferred his petition 
to the High Court, and after stating the said 28th article and the 
schemes contained in the Master’s report of the 11th of November, 

8 
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1802, and the confirming order of like date, and stating the pay- 
18^6 ments which had been made under orders of the Court to the 
Mayor OF ^i^ndsset apart for the release and relief of prisoners at Calcutta^ 
Lyons but not stating any of the subsequent decrees or orders herein- 

^Genekal mentioned, further stated that for many years past the said 

OF Bengae. for the distribution of the said annual sum of Rs. 5,000 for 

- the release of prisoners, and of the said annual sum of Rs. 1.000 for 

the relief of prisoners, had both become obsolete, and that neither 
of them had been acted upon in practice, and that the funds in 
Court had largely accumulated owing to the small expenditure 
out of the income thereof, and stated the amounts of the said funds 
which were then in the aggregate upwards of Rs. 3,50,000 in India 
4 and 5 per cent, paper, and in cash, and that the number of 
persons coming or likely to come within the express terms of the 
bequests in the said 28th article of the will mentioned was and 
would be wholly insufficient to exhaust the income of the said 
funds in Court, and that it had become impracticable literally to 
carry into eflect the said bequests, thereby prayed that he might 
be at liberty to lay before the Court a scheme or schemes for the 
application of the trust funds then in Court, or the income thereof, 
or a part thereof respectively, in lieu and supersession of the said 
former schemes which had become obsolete and were then in¬ 
capable of being carried into effect. 

By an ex parte ordf^Vt dated the 3rd of August, 1865, and made 
upon the said petition, liberty was given to the Advocate-General 
to propose and lay before the Court a scheme for the application 
of the said funds. A scheme was accordingly brought in and 
reported upon, and approved by Mr. Justice Norman on the 20th 
of February, 1866. 

By an order of the said Court, dated the 2nd of March, 1866, 
the report containing the said scheme was confirmed, and it was 
ordered amongst other things as follows :—That the corpus of the 
funds in Court, beyond the sum which would at 4 per cent, pro¬ 
duce yearly 6,000 sicca rupees, should be applied in manner fol¬ 
lowing (that is to say) one lac rupees be transferred to the credit 
of the governors of the Calcutta branch of La NLariiniere^ and 
the residue (after deducting costs) to the credit of Ihe trustee of 
the Lucknow branch of La Martiniere. 
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That the sum which would as afore?aid produce yearly 6,000 
sicca rupees, viz,, 1,50,000 sicca rupees, should be kept apart in one it‘^ 7 S ‘6 
account, to be headed ** The account of General Martin s fund for m^yor ok 
the release and relief of prisoners,*’ and should be applied for the 
benefit of convicts on their release from jail as therein mentioned, advocate- 
the income to be paid out of Court half-yearly to the Commis- o^ijkngai.. 
sioner of Police for the town of Calcutta, 


I'he said order was obtained ex parte on a Petition of the Ad\' 0 - 
cate-General filed on the day of the date thereof, and the Ap¬ 
pellant had no notice eith'^r of the Petition of the Advocate- 
General or of the report of Mr. Justice N or man, or of the ordf"!' 
of the 2nd of March, 1865. 

On the 30th of June, 1873, the Appellant, the Mayor of Lyons, 
acting for and in the name of the community of the city of Lyons, 
presented his petition to the High Court of Judicature, and 
thereby, after stating the particulars relating to other funds which 
had, as the Petitioner contended, fallen into the residue of the 
testator’s estate, and also stating the said order of the 2 nd of 
March, 1866, which was, as the petition alleged, made without 
notice to the Petitioner ; it was among other things prayed that 
it might be declared that the bequest in the 28th article of the 
testator’s will had failed, and that the sums standing to the credit 
of the separate accounts, “ General Claude Martin's Fund for the 
Release of Prisoners,” and ** General Claude Martin s Fund for the 
Relief of Prisioners,” fell into and formed part of the residue of 
the testator’s estate, and that it might be ordered that the said 
sum of 1,50,000 sicca rupees, with the accumulations, if any, might 
be transferred to the general credit of the causes, and that an 
account might be taken of the sums received by or set apart for 
the benefit of the residuary legatees, other than the Mayor of 
Lyons, under the said order of the 2nd of March, 1866 ; and that 
the amount might be recoup''d to the general credit of the causes, 
or duly brought into account in adjusting the division of the resi.- 
duary estate ; and that the amount of the residue divisible l^etween 
the residuary legatees, and the share coming to each of them, 
might be ascertain^<l, having regard to the sums properly payable 
or transferable to the general credit of the causes and to the 
adjustments aforesaid. 
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The petition of the Mayor of Lyons came on to be heard before 
the High Court of Judicature, and by the order made on the said 
petition on the 10th of September, 1873, it was among other 
things ordered that the prayer of the petition of the Mayor of 
Lyons, so far as it related to the bequest in article 28 of the will 
of the said testator, be refused, and it was declared that the 
charitable gift in the 28th article of the said will was an absolute 
charitable gift capable of being applied cy~pres, and that the 
Mayor of Lyons, as one of the residuary legatees under the said 
will, was not entitled to any part of the trust funds appropriated 
to such gift. 


Cowie, Q.C., and Hemming, Q.C., for the Appellant, referred 
to the various clauses of the will and history of the proceed¬ 
ings hereinbefore and in the report of the Mayor of Lyons v. 
East India Company (l) set forth. They contended that the 
effect of the will and of the whole series of orders made in the 
suits mentioned above, prior to the ex parte proceedings in the 
years 1865 and 1866, was that the Appellant, as representing the 
city of Lyons, was entitled to one-third of the sums set free by 
the failure of particular charitable bequests. Orders had been 
made for division of sums representing residue, and for payment 
of one-third to the Mayor and Municipality of Lyons from 
time to time as funds become available. In all the decrees and 
orders mentioned above, and in all consequent proceedings, the 
fund which had been set free by the failure of the bequest of 
Rs. 4,000 per annum for the liberation of prisoners at 
was treated as part of the residue divisible into thirds, of which 
one was payable to the Mayor and Municipality of Lyons for the 
charitable purposes mentioned in the will of the testator. They 
referred especially to the decrees of the 23rd of February, 1832, 
and the 31st of August, 1840. With regard to the orders made 
and the proceedings had in the years 1865 and 1866, they were 
not binding on the Appellant for want of notice. 

The High Court in the judgment under appeal had in sub¬ 
stance held that the funds ought to be applied cy-pres in a par¬ 
ticular manner, to the exclusion of the Lyons* charity, to which 


(i) I Moore, Ind. Ap. Ca. p. 175, see especially pp. 292, 294. 
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one-third of the residue was given by the will ; but such applica¬ 
tion of the doctrine of cy-p^es is erroneous. There was a complete 
residuary gift in favour of specified charitable objects ; and such 
being the case, the particular legacy which failed lapsed into the 
residue. The cy-pres doctrine cannot be applied in order to divert 
moneys given to a charity to purposes which were non-charitable, 
and if charity is the admitted purpose in view, it must be the 
charity specified by the testator himself according to his expressed 
intention in the residuary clause, and not one which the Court 
substitutes for it in accordance with some presumed intention. If 
the cy-pt'es doctrine is applicable at all, the Mayor of Lyons is one 
of the proper objects of its application. It is conceded that there is a 
general dedication by the testator to a charity, and if a particular 
mode indicated by an early clause in the will fails, another still 
charitable is to be adopted, in accordance with the direction in a 
later one. In other words, when the residuary bequest is to 
charity, there was no reason for a cy-pres disposition of a charit¬ 
able legacy, and the rule failed together with the reason which 
supported it. They referred to Jat^man on Wills [2nd ed.], vol. 
i., p. 199, and v, Thackwell (l). In this particular 

case, moreover, the doctrine if applied would contravene the in¬ 
tention of the testator, which clearly pointed out the three Mai'- 
tiniet^e establishments as the principal and prominent objects of 
his bounty. The true construction of the will was that in failure 
of those particular legacies of Rs. 5,000 and Rs. 1,000 annually, 
there was a bequest over of the corpus of the fund to the three 
Martiniere establishments. 


Mayor ok 
Lyons 

V. 

Advocate 
General 
OF Bengal. 


Lastly, if notwithstanding the words of the will, and the decrees 
and orders heretofore made, the Court below was right in regu¬ 
lating the application of this fund by the cy-pres doctrine, the 
scheme which it has devised in consequence ought to be amended, 
in that it improperly excludes the Mayor of Lyons from all par¬ 
ticipation therein. The intention of the testator was to benefit 
all these Martiniere institutions, and it was wrong to exclude the 
Lyons charity altogether whilst framing the scheme. 


CottOHi Q.C., and Macnaghtciiy for the Respondents, contended 


(1)7 Vei. j6. 
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that the gift contained in article 28 of the testator's will was an 
absolute charitable gift capable of being applied cy-Pf^eSf and 
therefore the bequest did not fall into the testator's. residuary 
estate on failure of the particular object pointed out by the tes¬ 
tator. The rule contended for on the other side, that the cy-pres 
doctrine cannot be applied where the residuary bequest is to a 
charity, is unsupported by authority, and is also unreasonable. 
Cases might be supposed where the particular bequest which 
failed was in favour of an important and extensive charity, and 
the residuary bequest was to one of limited scope, to which the 
application of large sums would be absurd and clearly opposed to 
the testator's intention. The true rule is that a valid legacy to a 
charitj' cannot fail, and if the particular object fails, the disposition 
of the moneys so bequeathed will in all cases be regulated by the 
cy-pres doctrine,notwithstanding that the residue is likewise given 
to charity. The legacy to the particular charity is sustained by 
ascertaining what is the particular object nearest in character to 
that which has failed ; not by ascertaining from the rest of the 
will what are the other charitable objects which the testator, in 
other dispositions of his property, has had in view. [They re¬ 
ferred to Jarman on Wills [2nd ed.], vol. i., p. 199 ; Fisk v. 
Attorney-General (l); Re Ashton*s Charity (2); Attorney-General 
V. Ironmongers* Company (3).] A gift to a charity may be 
held to fail : S'^e Cherry v. Mott (4), where such a gift was held 
totally void ; but where charity in however general a sense is 
once established as the legatee, and the particular mode of exe¬ 


cuting it pointed out by the testator fails, it will be executed bv 
the Court cy-pres. See also iU/7/s v. Farmer (5). In the case of 
a legacy to an individual, form is of the essence, and if he cannot 


take it mode et forma he cannot take it at all ; in the case of a 
legacy to charity it never fails when once the gift has been 
established, for the Court will reform the mode of execution in 
order to give eflect to the intention. 


It is argued on the other side, that it was the intention of the 
testator that if the particular object of charity indicated in the 


(1) Law Rep. 4 S21. 

(2) 27 Beav. 115. 

(3) Cl. it P. 208 : 2 My. & K. 576 ; 


10 Cl. & F. 908. 

(4) I My. & Cr. 133. 

(5) 19 Ves. 483 ; i Mer. 99. 
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28th clause failed, then that there was a bequest over to the chari- I- 

ties mentioned in the residuary clause. Such bequest over 1875-6 

nowhere appears in express terms, and to give eflect to it is to qf 

construe a testator’s will, not by the terms which he has employed, Lyons 
but by conjectures of what he might have intended in a state of advocate- 
circumstances different from those which he contemplated at the 

date of his will. Instead of executing the intention of the - 

testator in the manner which is nearest to that which he has 
expressed, it is to be assumed that the legacy is to be diverted to 
another and it may be totally different purpose from that which 
he has expressed. In this case the charities mentioned in the re¬ 
siduary clause are totally different from that indicated in the 28th. 

[They referred to Gox'et^ttors of Christ*s Hospital (^\) \ 

Chantherlayne v. Brockett (2).] There being nothing in this will to 
exclude the application of the doctrine of cy-pres the court below 
has, in the scheme referred to by the other side, exercised its dis’ 
cretion as to the manner in which that doctrine should be applied ; 


1875-6 
Mayor of 

LYONS 


and a Court of Appeal will not interfere with the exercise of dis¬ 
cretion by the lower Court, where it is a mere question of discre¬ 
tion. See judgments of Lord Cottenham and Lord Campbell', Iron- 
mongers' Company v. Attorney-General (3). Moreover, upon the 
question of the exercise of discretion, assuming the doctrine of cy¬ 
pres applies, the Appellant is not entitled to be heard. He was not 


a party to the proceeding in which the discretion was exercised, or 
to the suit in which this particular legacy is being administered. 
His share had been carried to a separate account, and separated 
from the cause entirely. The Appellant and the next of kin had 
agreed to divide between them anything which came to them by 
way of residue, and that compromise had been sanctioned by the 
proper French authority. See Mayor of Lyons v. East India 
Company (4). With regard to the right of the Appellant under 
the antecedent orders and decrees referred to by his counsel, the 
question of the failure of this particular legacy had not at those 
dates arisen ; and no declaration has been made either expressly 
or impliedly in reference thereto. The decree of 1832 construed 


(1) Law Rep. 8 Ch. 1^9. 

(2) Ibid., 206. 


(3) 10 Cl. & F. 926, 929. 

(4) I Moore. Incl. Ap. Ca. 219. 
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their failure ; and the decree of 1840 dealt with part of the surplus 
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OF Bengal. 

The judgment of their Lordships was delivered by 

1876 

Feb. s. Sir Montague E. Smith :— 

The questions in this appeal arise upon one of the bequests 

in the will of Major-General McTA-im, whereby he gave 

the annual sums of Rs. 5,000 and Rs. 1,000 to be applied respec¬ 
tively to the discharge and relief of poor debtors detained in 
prison in Calcutta. The residue of his large property the testator 
bequeathed, in the special manner more particularly stated here¬ 
after, to increase the funds of certain charitable establishments 
which, by previous clauses in his will, he had founded in Ca^cuttat 
Liickno-Wy and the city of LyonSy in France. 

The bequests to poor prisoners in Calcutta having failed by 
reason of the abolition of imprisonment for debt, the point to be 
considered is, whether these gifts are to be dealt with by the 

Court upon the principle of a cy-pres application of them, or 
whether, as the Appellants contend, they fall into the residue, 
so as to increase the endowments of the three establishments 

above referred to. 

The testator was a Frenchman, born in Lyons. He entered the 

military service of the Kasf ///d/tr Company^ and attained the 

rank of Major-General, ^^'ith the sanction of the British Govern¬ 
ment he afterwards took service under the Ruler of OudCy and 
resided at LncltnoWy where he died in 1801. 

The will, dated the 1st of January, 1801, was composed and 
written by the testator himself in English, a language of which, 
it appears, he had only an imperfect knowledge. It contains 
numerous bequests, comprised in thirty-four articles or clauses, 
and has been the subject of many suits and much litigation. 
Several questions arising upon it, and notably the question 
whether the English law relating to aliens had been introduced 
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into British Indicia were determined by this Committee on appeal 
in 1836. The judgment was delivered by Lord Brougham, and 
some passages of it will hereafter be referred to. The general 
history of the suits will be found in Mr. Moore's full report of the 
case. See the Mayor of Lyons v. East India Company, (l) 

By the will in question the testator bequeathed his property, 

which he valued at upwards of thirty lacs of rupees, partly to 

individual legatees, and more largely to various charitable objects. 

The most prominent of the charities were the institutions he 

founded in Lucknow,Calcutta, and Lyons for educational and other 

purposes, his desire being to perpetuate his memory in these 

cities. The purposes are not precisely alike in the three cities, 

owing to the dilferent conditions of the countries to which they 

belong. The bequest to Calcutta is found in the 24th article of 

the will ; that to the city of Lyons is contained in the ?5th article. 

and is as follows :—[The judgment then set out the article, see 
ante, p. 35.] 


It is to be observed that this 25th article contains the gift ol 

an annual sum of Rs. 4,0C0 to be paid to the magistrates of Lyons 
to liberate poor prisoners detained for debt. 

Ihe analogous gift in favour of poor prison-rs in Calcutta, 
which forms the subject of the present appeal, is not in like 
manner included in article 24, containing the principal bequest to 
that city, but is found in a separate article (the 28th). which is as 
follows [The judgment then set out the article, see ante, p. 36]. 

The material part of the 33rd article, which contains what may 
be treated as a residuary disposition, is in the following terms 

After all accounts being settled, and sum insured for the 
interest for the payment of the several monthly pension, and the 
several payment of gift and others, as also the several establish¬ 
ment, if a surplus above 100,000 sterling, or about 10 lacs of 

sicca rupees, remain of my estate, that above surplus of 10 lacs 
of sicca rupees is to be divided in such a manner as to increase 
the several establishment of Calcutta, at Lyon, and Lucknow, as 
that they may be permanent and exist for ever. Besides the sum 
allowed for finishing all the building, and other of Constantia 
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Hotisei which I suppose may amount to 200,000 sicca rupees, I 
also give and bequeath the sum of 100,000 sicca rupees for the 
support of the college and other school, to be regulated as the 
Ca/cMf/cTestablishment, as per articles 24, as also as the establish¬ 
ment at Lyotiy articles 25, the gift for the poor of Lucknow^ to be 
conducted as mentioned in articles 23. I also give and bequeath 
the sum of 4,000 sicca rupees to be paid annually for to liberate as 
many prisoners for debt at Lucknow as it may extend, and if none 
then that sum is to remain to the estate; any sum remaining is 
to be placed at interest for to accumulate, and improve the several 
establishment and concern of indigo.*’ 


This article, it may here be remarked, comprises a gift of 4,000 
rupees to be paid annually to liberate poor prisoners for debt at 
Lucknow, hut with a direction, that “if none, that sum is to 
remain to the estate.** 

Without going into the details of the suits, it will be convenient 
to refer generally to the proceedings relating to the fund now in 

dispute. 


It appears that by an order of the Supreme Court of Judicature 
at Fort William of the 11th of November, 1802, made in the 
cause of Uvedalc v. Palmer, a scheme which had been settled 
by the Master for the administration of the charities for the re- 
leas-- and relief of poor prisoners at Calcutta was confirmed by the 
Court, and funds to satisfy these charities were, by orders of the 
Court, transferred to the credit of two accounts entitled respec¬ 
tively,' “ Distribution of GexievsX Claude Martin's Fund for the 
Release of iTisoners,” and “Distribution of General Claude 
Martins Fund for the Relief of Prisoners.” 


The above orders are not found in the record, but their exist- 
:nce was admitted by the counsel, and th- substance of them is 
■tated in the - petition of the Officiating Advocate-General of the 
Ird of August, 1865, and in a previous decree of the 31st of 
\ugust, 1840. It also appears that the income of these funds, in 
‘xcess of what was required for poor prisoners, had accumulated, 
ind at the date of the petition of the Advocate-General above 
•eferred to, the fund amounted in the aggregate to about 

Rs. 3,51,000. 

This petition, after stating that for many years past, owing to 
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the passing of laws for the relief of insolvent debtors and other 
causes, the existing scheirxe “ had become obsolete,"^submits that 
there were useful charitable objects of a kind not very different 
from those contemplated by the testator, and also charitable ob¬ 
jects of other descriptions which the testator approved and made 
the subjects of other bequests, towards which the income of the 
funds might now be beneficially applied ; and prays to be at liberty 
to submit a scheme for the application of the funds “ in lieu and 
supersession of the former schemes.” 
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On the 3rd of August, 1865, an order was made on this petition 
as prayed. This was done without citing the Mayor of Lyo/is ; 
and in making it the Court evidently assumed it had power to 
deal with these funds on what is called the cy-pres principle. 


A scheme was accordingly settled and confirmed by an order of 
the Court on the 2nd of March, 1866. 


This scheme provides, in substance, that a sum of Rs. 1,50,000, 
representing an annual income of Rs. 6,000, should be reserved in 
an account to be headed, “ The account of General MartifVs Fund 
for the Release and Relief of Prisoners ” ; the income of which 
was to be applied by the visiting justices to assist convicts who 
had conducted themselves properly in prison upon their discharge ; 
and that the corpus of the fund, after reserving the above sum of 
Rs. 1,50,000, should.be applied as follows, viz, : “ That one lac of 
rupees should be transferred to the credit of the governors of the 
Calcutta branch of La Martiniere^ and the residue (amounting to 
.nearly a lac of rupees), after paying the costs of these proceedings, 
should be transferred to the credit of the Lucknow branch of La 
Mat*tinier‘e for the general purposes of these institutions respec¬ 
tively.” Some special directions also were given regarding the 
disposition of the fund transferred to Lucknow. 

It will be convenient to mention here what has been done with 
respect to the charities for the liberation of poor prisoners in Lyons 
and Lucknow. With respect to Lyons, it was declared by the 
decree of the 23rd of February, 1832 (and this declaration was not 
disturbed on the appeal in 1836), “that a sum sufficient to satisfy 
the bequest of Rs. 4,000 to be paid annually for the liberation of 
prisoners at Lyons, together with the accumulation of interest 
since testator s death, had been fully paid to the mayor and com- 
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monalty of Lyons." It appears therefore that this fund, instead 
of being carried to an account in the causes, as was done with the 
Calcutta fund, was, before the year 1832, paid over “ fully ” to the 
municipality of Lyons, and that the administration of it has since 
taken place without any control by the Court. 

With respect to Lucknow, the decree of the 23rd of February, 
1832, declared that it being impossible owing to the form of 
government at Lucknow and other causes to give effect to the gift 
in favour of poor prisoners at that place, the bequest was void. 
This declaration relating to the gift to poor prisoners of Lucknow 
was not disturbed on appeal, and the residue was increased by the 
amount which would have been required to satisfy it. No objec¬ 
tion appears to have been made to the Lucknow gift going into 
the residue ; but it is to be remembered that in the clause of the 
will relating to this legacy it is expressly directed that in case of 
failure " the sum is to remain to the estate.” 


The order of the 2nd of March, 1866, confirming the scheme for 
the application of the funds in dispute, appears to have been unques¬ 
tioned until 1873, when the petition of the Mayor of Lyons, which 
gives occasion to the present appeal, was filed. That petition 
(dated the 21st of June, 1873), after stating the facts, and asking 
relief with respect to other sums which was granted in the Court 
below, prayed that it might be declared that the bequests in the 
28th article of the testator’s will had failed, and that the sum 
standing to the credit of the accounts for the relief and release of 
prisoners at the date of the order of the 2nd of March, 1866, fell 
into and formed part of the residue of the testator’s estate. It 
also prayed for relief consequent on this declaration, to the effect 
that this amount with the accumulations should be ascertained 
and carried to the general credit of the causes, and divided be¬ 
tween the petitioner and the other residuary legatees. 

The Judges of the High Court in a judgment fully stating 
their reasons, whilst granting relief to the petitioner on other 
matters, refused this prayer; and inserted in their formal decree a 
declaration containing the ground of their refusal in these terms : 

_“ That the charitable gift in the 28th clause of the will was an 

absolute charitable gift, capable of being applied cy-pres ; and that 
the petitioner, the Mayor of Lyons, as one of the residuary legatees 
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under the will, is not entitled to any of the funds appropriated to J- C- 
that gift.’* ^ ^ 

1076 

It IS to be noticed that the only question raised by the petition Mayor of 
IS, whether the Appellant, representing the city of Lyons, is en- 
titled as one of the residury legatees to a share of these trust Advocate- 
funds, as having fallen into the residue. Whether the Martiniere op^'ben^l. 

establishment of Lyons should have been included in the distribu- - 

tion provided by the scheme ordered by the Court is a different 
question, which is not raised by the petition. 

Three points were made at the Bar by the Appellant's counsel. 

1. That the doctrine of cy~pres disposition of charitable legacies 
IS inapplicable where the residuary bequest is to charity. 

2. That if this be not true as a general proposition, the doctrine 

IS inapplicable to the particular case, by reason of the special pro¬ 
visions of General Martinis will. 

have determined the question in 

the Appellant s favour. 

and the general doctrine, 

Lord £ 1 T doubt that although strongly disapproved of bv 

I ^ ^ ^ f u established, that this great 

efteSr/o il own opinion, to give 

effect to .t. But their broad contention was that there was no 

room or necessity for the interposition of the Court where The re 

.duary bequest is to charity, and they sought in the reason of the 

ule the grounds for supporting this distinction. The rule thev 
sa,d was founded on the presumption that although the gift might 
be to a particular charity, the intention wec . ® 

generally, and the Court therefore wheT rK 
could not he carried into effect? uTdlXoL to^rTe r^JT^"'^^ 
plication of the fund in order that charitv sh ® ap¬ 
pointed. The reason of the presumoHo ^ disap- 

prevent funds given to charity from f IT 

or tail™,; 

tion of’ th Con wh Te I ”” 

Charity. Why. it wa^^het sTTm Ih" SurTlltT^""^ 

cept a fund falling into a residue devoted to char^ rTVT 
Its own discretion for the testator s ? harity, substituting 
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The question thus raised do^s not spem to have been distinctly 
before the Courts in any of the previous decisions; but their 
Lordships, after fully considering the argument, are unable to per¬ 
ceive satisfactory grounds for such a limitation of the cy pt^es 
doctrine : certainly not as a limitation applicable generally to all 
cases in which the residuary bequest is to charity, whatever its 
kind and nature may be. The principle on which the doctrine 
rests appears to be, that the Court treats charity in the abstract as 
the substance of the gift, and the particular disposition as the 
mode, so that in the eye of the Court the gift notwithstanding the 
particular disposition may not be capable of execution subsists as 
a legacy which never fails and cannot lapse. 


This seems to be v/hat Lord Eldon understood to be the effect of 
the decisions, from the following passage of his judgment in Af 
V. Parmer (l). 


“ With regard to charity, therefore, without going through all 
the cases, which I examined with great diligence in Moggridge v. 
Thachwell (2), a case that, bound by precedent, I decided as much 
against my inclination as any act of my judicial life, I consider it 
now established, that although the mode in which a legacy is to 
take effect is in many cases with regard to an individual legatee 
considered as of the substance of the legacy, where a legacy is 
given so as to denote that charity is the legatee, the Court does not 
hold that the mode is of the substance of the legacy, but will 
effectuate the gift to charity, as the substance ; providing a mode 
ioT that legatee io which is not provided for any other lega¬ 

tee.*’ This passage is reported in somewhat different language, but 
substantially to the same effect, in 1 Mer. 99. 

Nor can the suggested distinction, as a general qualification of 
the doctrine, be, in reason, maintained. Cases may be easilj'sup¬ 
posed where the charitable object of the residuary clause is so 
limited in its scope, or requires so small an amount to satisfy it, 
that it would be absurd to allow a large fund bequeathed to a par¬ 
ticular charity to fall into it. If a large sum were given to endow 
a college, and the residue bequeathed for the support of three poor 
almswomen, or to provide coals at Christmas for ten poor persons, 
it would be manifestly absurd, supposing the cy^pres doctrine be- 


(i) 19 Ves. 486. 


(2) 7 Ves. 36. 
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established at all, to withhold the application of it in instances of 
this kind. It cannot, therefore, in their Lordships’ opinion, be 
laid down as a general principle that the cy-pr^es doctrine is in¬ 
variably displaced where the residuary bequest is to charity. 

TI. But it was next cont^nd^d that, however this may he, the 
Court below was wrong in applying the cy-pyes doctrine to the 
will in question. Undoubtedly the charitable establishments 
mentioned in the residuary b-quest are of a comprehensive cha¬ 
racter, as well as prominent objects of the testator’s bounty; and 
the argument of the Appellant’s Counsel on this part of the case 
was strongly urged and has been carefully considered by their 
Lordships. The argument on this point really raises two distinct 
questions : (a-), whether the cy-pres doctrine is excluded ; and (i), 
whether upon the construction of the will there was a bequest 

over the legacy, in cas-^ of failure of objects, to the Martiniere 
charities. 


On the first (in the discussion of which it must, of course, be 
assumed there was no bequest ov^r, otherwise cadit qucestio) the 
argument was founded on the presumed intention of thf- testator 
to make th-establishments the principal objects of his 
bounty, and to give them the benefit of all lapsed funds. There 
IS certainly much to favour this presumption ; but if it be granted 
for the sake of the argument that, looking at the whole will, it is 
probable the testator, supposing he had thought about it at all, 
would have wished the bequestin question to have gone to increase 
the funds of these establishments, can this conjecture of intention 
and upon the hypothesis that the will does not contain expressly 
or by implication a bequest over, it can be no more—exclude the 
operation of the doctrin- ? It seems to their Lordships that an 
answer m the negative is found in the explanation of the doctrine 
already given, and that on this point th- contention of the counsel 
tor the Respond-^nt is supported both by principle and precedent. 

was in effect that the Court, when deciding whether the cy-pres 

doctrine applies, looks only to the particular gift, and if it finds 

ohanty to be the legatee, sustains the legacy as such, without re- 
garding at this stage of the inquiry (whatever may be proper when 
a scheme comes to be framed) the rest of the will. 

This view of the doctrine app-ars to have been present to the 
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minds of the learned Lords who took part in the decision of the 
Ironmonger^ Company v. Attorney-General (l), although th*^ dis¬ 
cussion in the Hous*» of Lords turned wholly on the propripty of 
th“ scheme for the distribution of the trust funds; it never having 
be^^n doubted apparently that the doctrine itself was applic?ibl^. 
In the will in that case the testator had divided the residup of his 
property bptween three charities, and the question arose upon a 
scheme for the appropriation of one of them, viz., the gift for re¬ 
deeming British slaves in Barhary^ which had failed for want of 
objects. It was held that in applying the cy-pres doctrine the 
Court was to look primarily to the object of the charity which has 
fail-^d, and was not bound to apply the funds which were set free in 
that case to the two other charities mentioned in the residuary 
clause of the will. The counsel, in arguing, is reported to have 
said : “ The proper application of the doctrine of cy^pres is, that 
you are to look to thp objects of the testator, and to what comes 
near to those objects.** To which Lord Cotienham replied : **No, 
cy-pres means as near as possible to the object which has failed.*’ 
Although this opinion was expressed with reference to a scheme 
for the distribution of the fund, it is clearly to be inferred that 
this would have been the consideration by which Lord Cotienham 
would have been guided in a case where he had to decide whether 
the doctrine applied at all. And upon fully considering the opera¬ 
tion as well as the principle of the rule, it is difficult to see that it 
could be otherwise. Their Lordships, therefore, are brought to 
the conclusion that the jurisdiction of the Court to act on the 
cy-pres doctrine upon the failure of a specific charitable bequest 
arises whether the residue be given to charity or not, unless upon 
the construction of the will a direction can be implied that the 
bequest, if it fails, should go to the residue. 

The question remains whether such an implication arises upon 
this will. It certainly cannot be inferred from the terms in which 
the respective gifts to poor prisoners in Calcutta and Lyons are be¬ 
queathed, that the testator had contemplated the failure of either 
of these charities, or had formed any intention in that case re¬ 
garding them ; on the contrary, the inference arises, upon com¬ 
paring these clauses with the corresponding gift for the benefit of 
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prisoners at Lucknow in which there is a dir'^'ction that in the 
event of failure it shall remain to the estate, that he had not. If 
then, such an implication can be made, must he from the residuary 
claus-* itself, con';trued with the other parts of th“ will relat^ing to 
the Martiney^e e'^tablishm^^^nts. The frame of this clause is pecu¬ 
liar : “ after the several payment of gift and others, as also th'^ 
several estahlishment—if a surplus above 10 lacs remain, that 
above surplus is to be divided in such a manner as to increase the 
three establishments.” Assuming this to be a residuary disposi¬ 
tion into which, in case of failure, legacies other than to charity 
would fall, yet, in considering the present question, the peculiar 
frame and language of it cannot be disregarded, and from these it 
may be inferred that what was present to the testator’s mind, and 
what alon® he intended to dispose of, was a residue after the funds 
for these charities had been provided and set apart. It srems, 
therefore, to their Lordships, that there is not such a necessary 
inference of intention to be found in the terms and provisions of 
the will as is required to rais^' the implication of a bequest over 

by the testator of these legacies, upon the failure of the particular 
charities. 

III. The third point argued at the Bar was that the decrees 
already passed are judgments in his favour on th« questions above 
discussed. What the counsel mainly relied on was a general de¬ 
claration as to the surplus funds contained in the decree of the 
23rd of February, 1832, which was left undisturbed on appeal, and 
a disposition by a later d--cree of the 31st of August, 1840, of part 
of such surplus funds among the three Mat‘tinter‘e establishments. 

It is to be observed that the judgment of the High Court does 
not notice this point, nor does it appear to have been insisted on 
below. But however this may have been, their Lordships cannot 
find anything in the decrees referred to which decides the question. 
The declaration in the decree of 1832 was to the effect that after 
setting aside sufficient funds for the various charitable and other 
purposes of the will, the surplus, if amounting to 10 lacs, should 
be at once divided between the three establishments, and if it fell 
short of 10 lacs, should accumulate until it amounted to that sum, 
and be then divided. This is no more than an exposition of the 
will with regard to the surplus, after provision had been made for 
10 
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the particular gifts. The Court did not then contemplate the 
failure of the gift in question, and could not have intended to 
make any declaration regarding it. The disposition referred to in 
the later decree of 1840 was only a distribution of part of the 
surplus on the footing of the declaration in the decree of 1832. 

Reliance was placed by the Appellant's counsel on some obser¬ 
vations in the judgment of this tribunal, delivered by Lord 
Sroughamy in the former appeal. A question had arisen whether 
the gift to found the establishment at Lucknow could, in the cir¬ 
cumstances of the country, be carried into efiect. The decree 
below, founded on reports of the master, declared the inability of 
the Court to give efiect to that bequest, but the Court, considering 
that the Governor-General had the means of doing so, had ordered 
the funds to be paid to the Government for that purpose. This 
tribunal held that this part of th'^ decree was not warranted by the 
mast^^r's reports and directed a further reference upon the facts. 
In stating the que<;tions which aros^*, Lord Brougham made the 
observations reli^ I on: “ Can the decree as to the application of 
the fund stand —Shall the fund b*^ applied to the establishment 
and support of a college at Lucknow ?—Shall it sink into the 
residue and be divided between the two charities appointed to be 
established at Calcutta and at Lyons ?—for the cases of Attorney- 
General V. Bishop of Llandaff (l), and Attorney-General v. Iron¬ 
mongers' Company (2), make it clear that in this case, which is 
indeed stronger then either of those, the other two charities must 
tak^, if the gift fails as regards the third.” It is obvious that the 
question of the ultimate disposition of the fund was not ripe for 
decision, the point then under consideration being the directions 
proper to given for carrying into effect, if possible, the Lucknow 
Charity; and, inde-d, the decree advised by this Committee, 
giving directions for that object, was expressly made “ without 
prejudice to any question as to the final application of the same 
fund under the directions hereinafter contained or otherwise.” 
The observations in the judgment, therefore, can only be regarded 
as an opinion, and not as a judgment. So r^^garded, however, they 
would have been entitled to great weight, if their authority had 


(1) Cited 2 My. & K. 586. 
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rf=‘main“d unimpeached. But the subsequent decision in the case 
of Attot^ney-Genefal v. Ironmonger's* Company in the House 
of Lords, in which Lord Brougham concwrredy corrected the views 
his Lordship had expressed in an earlier stage of that case (l), 
and in the observations referred to. That decision was in effect 
that among charities there was nothing analogous to benefit of 
survivorship. 

It was lastly submitted by the Appellant’s Counsel, that if a 
cy-pres application was admissible, the actual scheme which ex¬ 
cluded the Lyons charity from participation in the fund is an 
improper one. The High Court held, and, as their Lordships 
think, rightly, that it was not competent for the Appellant, 
under his present petition, which is confined to the claim of a 
share of the residue, as residuary legatee, to open the scheme. 
But with a view to prevent further litigation and expense, the 
Judges expressed an opinion that if it was proper to reform the 
scheme at all, it might be right to confine it to charitable objects 
in the city of excluding both Lucknow and Lyons. Their 

Lordships have been invited to correct this view, and to declare 
that the Lyons charity ought not to be excluded. 

Agreeing with what was said in the Pfouse of Lords, in the case 
of the Ironmongers* Company, as to the care and circumspection to 
be exercised by a Court of Appeal in substituting its discretion 
for that of th^ Court b'^low, their Lordships would be reluctant 
in any case to interfere with a scheme unless it were plainly wrong, 
and still more to unsettle, by a premature declaration, one which 
is not regularly before them. Besides, hearing in mind the 
opinions expressed in the House of Lords, so oft^-n referred to, they 
are not satisfied, as at present advised, that the view of the High 

Court does not accord with them. The sum of these opinions 

appears to be, that whilst regard may be had to the other objects 

of the testator’s bounty in constructing a sch^mf', primary consi¬ 
deration is to be given to the gift which has failed, and to a search 
for objects akin to it. If this be the rule, may not the gift to 
poor prisoners in Calcutta be consid'=‘red to have a local character; 
and in that cas^, may not a scheme properly framed for the benefit 
of other poor persons in Calcutta be supported, as being cy^Pres to 

(i) See 2 My. & K. 586. 
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the original purpose. And if these questions are capable of being 
answered in th'^ affirmative, it follows that it would not be a valid 
objection to the present scheme that it gives no part of the funds 
to Lyons. The contention upon this point, th'^n, appears to come 
to this, that the inclination of the testator to benefit the Mtzntinief* 
General institutions so strongly appears, that it ought to guide the Court 
OF Bengal, in framing a scheme, in preference to the principle of selecting an 
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object near to that which has failed. Opinions may well differ on 
such a point. Reasons are not wanting in favour of the Appel¬ 
lant s contention ; but, on the other hand, much may be said in 
favour of the view that these gifts to poor prisoners bear the 
character of a charity for the relief of misery in the particular 
locality. The necessary funds for th^m were directed by the 
will to be set apart, and in the case of the Lyons Charity were, 
long ago, paid over to the municipal authorities of that city. It 
may well be doubted whether if such a contingency as the failure 
of the gift to Lyons should occur, it would be thought proper that 
any part of the funds paid over to the authorities there should be 
restored to India. 


Th'^ir Lordships are not now called upon to decide whether the 
application of the gift which has failed to the relief of criminal 
prisoners, and the transfer of part of it to Lticknow, are proper, or 
the best possible disposition of the fund. All they need say about 
the actual scheme is, that they do not feel justified upon the 
present appeal in declaring, as they are invited to do, that it is 
necessarily bad, because no part of the fund has been appropriated 
to the Lyons Charity. 

In the result, their Lordships will humbly advise Her Majesty 
to affirm the decree of the High Court, and to dismiss this appeal 
with costs. 


Solicitors for the Appellant : Youngs Jackson^ & Co. 
Solicitors for the Respondent : Lawfor^d & Waterhouse. 
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ON APPEAL FROM THE SPECIAL COURT AT BRITISH BURMA, 

Z)urt;ss Avotfiancg of Contract- — Intprisonrnent. 

The agent of the Respondent while in custody upon a charge of stealing 

timber, and in order to get rid of that charge, made an agreement to purchase 

the said timber from the Appellant on behalf of his principal at a price con- 
siderably beyond its value:— 

Held, that the Respondent might repudiate the agreement, as having been 
made by his agent without authority and when under duress; and was 
entitled to recover as damages certain moneys paid, and the value of certain 
elephants delivered thereunder, less the value of the Appellant’s timber of 
which the Respondent obtained or might have obtained possession. 

Semite, although by the law of England if a man is under lawful imprison- 
ment for a civil debt, an agreement which he makes while subject to that 

constraint IS not by reason of his being so subject to it capable of being 

avoided, provided that it is not unconscionable ; yet imprisonment in a 

country where there is no settled system of law or procedure, and where the 

judge IS invested with arbitrary powers is duress which will avoid a contract 
made under such circumstances. 

Appeal from a d<=cree of the Special Court of British Burma 

Uune 3. 1874). reversing a decree of the Civil Judge of the town 

oiMoulmciu (April 21. 1873). and giving to the Respondent a 
aecree for Rs. 8480 with interest. 

The plaintiff sued, on the 25th of July. 1872. in the Court of 
the Judge of Moultneia, to recover Rs. 28.603 as damages alPgrd 
o have been sustained by him by reason of the wrongful act of 
the Defendant in causing his agent. Nga Douk, alias Treephaw 
whilst under illegal duress and restraint, to enter into a certain 
contract or agreement, whereby he gave up. in return for 162 logs 
o timber, which the Defendant purported thereby to sell to Nga 

R^’l 2 T r ‘heir harness valued 

wafa tb 1 ‘he Plaintiff, which 

at the time in the hands of a certain Zimmay chief called the 

.'J:™ rc;“;r 
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binyakin of Mhineloongyee, for the payment of timber duty, the said 
binyakin being, it was alleged, in collusion with the Defendant to 
bring about the said agreement; also the sum of Rs.4700, which 
the Plaintiff stated that he had advanced to certain foresters in 
order to procure timber in the binyakin’s territories, and which 
was wholly lost to the Plaintiff in consequence of his having been 
thus wrongfully deprived of his elephants, whereby he was unable 
to work the timber for which he had made such advances. The 
Plaintiff also included in the claim Rs,9000, being hire of the 
four elephants for one year and three months, and at Rs.l50 each 
per mensem, and interest at 5 per cent, per annum for the same 
period on the two sums of Rs.3000 and Rs.470D, the said several 
sums and interest making up the amount to Rs.28,603, 


The facts of the case are sufficiently set out in the judgment 
of their Lordships. 

On the 21st of April, 1873, the Judge of Moulmein dismissed 
the suit with costs. 

On the 3rd of June, 1874, the Special Court of British Burma 
reversed this decree. It concluded its judgment as follows :— 

“ This Court "is of opinion that the judgment of the Lower 
Court must be reversed, on the ground that the contract entered 
into by Nga Douk is invalid by reason of its having been obtained 
by coercion or duress exercised by the Defendant on him under 
such circumstances as deprived him of that freedom and power of 
deliberation necessary to enable him to give a voluntary and 

willing consent to it. 


“ There will therefore be a decree for the following amounts, 
namely, the value of the elephants, as found by the Lower Court, 
i.e., Ks.3000, and the harness. Rs. 80. The amount paid by the 
binyakin to the Defendant at Nga Douh's request, viz., Rs;3000 
and interest at 5 per cent, per annum for the time claimed in the 
plaint, also for the use of four elephants, at Rs.l40 a month for 
the same period. As regards the sum of Rs.4700, said to have 
been advanced to foresters in Zimmay and interest thereon, there 
is not suflicient evidence to support the claim, or to shew that, 
even if it had been paid, the loss was such as naturally Howed out 
of the wrongful acts of the Defendant, and that it could have been 
foreseen by the Defendant, at the time of his committing the 
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wrongful act, that these advances would in consequence be lost to 
the Plaintifi. The Defendant will pay the Plaintiff's costs on the 
total -amount decreed, in both Courts, and the whole will bear 
interest at the usual Court rate from the date of this decree until 
payment.** 

Leith, Q.C., and Doyne, for the Appellants. 

% 

Cave^^ Q.C., and Coryton, for the Respondents. 

The judgment of their Lordships was delivered by 

Sir Montague E. Smith 

This is an appeal from a decree of the Special Court of British 
Burmat reversing a decree of the Judge of Moulmein, which had 
dismissed the Plaintiff s suit, and giving instead of that decree a 
judgment for the Plaintiff for the sum of Rs.8,480 with interest. 

The Plaintiff and Defendant are merchants in the timber trade, 
residing at Moulmein, in British Burma, and it is their practice to 
go up into the Siamese territory, and under permission from the 
Government to cut timber there, and bring it down, in a manner 
which has been described by Mr. Coryton, to Mouluiein, The 
Plaintiff, a I the time when the transactions which gave occasion to 
these proceedings took place, did not go into the Siamese territory 
himself, but employed an agent called Douk to purchase timber 
for him, and entrusted him with a considerable sum of money, and 
with elephants used in drawing the timber which has been cut. 
It seems that Douk, on the 20th of September, 1870, entered into 
an agreement with a man call^^d Pho to purchase some timber, 
200 logs, if Pho coM obtain a permit. It will be necessary' 
hereafter, to consider that agreement more in detail ; it is sufficient 
now to state the fact that such an agreement was made, and the 
general purport of it. A few months afterwards, on 3rd of 
January in the following year. 1871, the Defendant, who was per¬ 
sonally on the spot, also entered into an agreement with the same 
man, Pho, to cut limber for him. under a permit which the 
Defendant had obtained from the Siamese authorities. The 
Defendant ent^^red into agreements with two other foresters of a 
similar kind. Timber was cut by Pho and by the two other 
foresters, and on the 6th of May, Douk, the Plaintiff’s agent, went 
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to the two creeks which seem to be called Whaypoogan and Whay- 
koonpai, where the timber was stacked, and put his mark upon 
152 logs. It appears upon the evidence, that at that time there 
were no marks upon the timber, except those of the foresters who 
had cut it. It seems that Pho had cut eighty-one of these logs, 
and the two other men had cut seventy-one logs. The Defendant 
h'^'aring of this proceeding, complained to a Siamese officer, styled 
binyakin, who was said to be a judge of the district, of what Douk 
had done, and the judge sent a peon with the Defendant to arrest 
Doukf and to bring him before him. It seems that after searching 
for Douk for two or three days, he was found, and taken into 

custody, considerable violence being used. How far some violence 

was necessary to secure him, or what degree of force might 
reasonably have been employed for that purpose, does not apperi 
but certainly it would seem that a great deal of violence waS 
used ; that he was beaten, tied with a rope, and in this state 
carried into the presence of the binyakin. When there the bin¬ 
yakin put Douk into irons, with an iron collar round his neck, and 
it is said that threats of personal violence were used towards him, 
unchecked by the binyakin. There is probably some exaggeration 
in the evidence upon that point. But enough remains to shew 
that he was not only placed in imprisonment, but had these irons 
put upon him. and an iron collar. Under these circumstances he 
was charged with having put his mark upon the logs, and he was 
charged with having so done fraudulently and criminally. That 
being the state of aflairs, and Douk being evidently under great 
apprehension at the time as to what further might happen, it was 
proposed that he, having put his mark upon the timber, should 

purchase if, then there was a parley as to the price, and ulti¬ 
mately it was stated that the price he must give for this timber 
should be Rs. 45 a log, a price certainly much larger than the 

value of the timber as it then lay. It is said to be the law of 

Siam that a man who has improperly put his mark upon timber 
which does not belong to him is liable to pay the value of ten 
logs for every log so marked. That law or custom is by no means 
clearly proved, but whether it be so or not, it is clear that the 
agreement for the purchase of the logs by Douk was at a price 

considerably beyond their value. 
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It has been argued on the part of the Appellant that although 
Doitk must be considered as a prisoner at the time before tliis 
judge, yet his imprisonment was lawful, and therefore that the 
contract cannot he avoided on the ground that he was under 
illegal constraint at the time he made it. I'he judge of Afo/zZ/z/e/// 
is right in his view of the law of England, that in this country if 
a man is under lawful imprisonment for a civil debt, an agree¬ 
ment which he makes while subject to that constraint is not, by 
reason of his being so subject to it, capable of being avoided, pro¬ 
vided that it is not unconscionable. But imprisonment in a 
country where there is no settled system of law or procedure, and 
where the judge is in\'ested with arbitrary powers, is duress of a 
wholly different kind. In the one case the prisoner knows that 
the length and severity of his imprisonment are defined and 
limited by the law, and cannot be exceeded ; whereas in the other 
the prisoner neither knows what will be the length of his im¬ 
prisonment, nor what amount of pain and misery he may be put to; 
all his indefinite ; and therefore the apprehension acting on the 
mind of a man in such a situation would be infinitely greater than 
if he were imprisoned in a country like England, where the law is 
settled, and cannot he exceeded by the Judge. 

With regard to the actual circumstances of this imprisonment, 
there was a great deal of violence used at the time of the arrest, 
and whether some violence was justified or not by Douk*s resis¬ 
tance, it is unquestionable that he received a severe beating, which 
would affect the state of his mind. Then he was put into irons. 
The charge is made against him—not that he had unintentionally 
put his mark upon the property of another—but that he had done 
so criminally, with a view to steal it. He knew what has hap¬ 
pened and might happen again in this Siamese territory,—^that 
a wrongful act of that kind might be very severely punished, and 
to an extent which in this country might he siqiposed to be dis¬ 
proportionate to the oftence. 

No doubt, speaking generally, all matters relating to a contract 
are to be decided by the law of the country where the contract is 
made, but there are principles of universal application by which 
all contracts, wherever made, must he judged. The first iirinciplo 
of contracts is that there should be voluntary consent to it. In 
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this country duress has always been held to avoid a contract, 
except in certain cases where the imprisonment is lawful. But 
this exception would not be held to apply to a case where a 
man is in custody upon a criminal charge like the presenti and has 
made an agreement to give a beneht to another to release him 
from that charge ; in fact such a contract in this country would be 
held to be void on other grounds. Upon the face of it, this con¬ 
tract shews that the man was charged with a criminal offence 
'‘'Treephaw —that is Do«^--requests not to raise contention against 
me with regard to having stolen, impressed, and struck with ham¬ 
mer mark the 152 logs of teak timber which has been cut, worked, 
and kept at the place allotted by Moung Shoay Ait in the forest, 
for which Mouug Shoay Att obtained the imperial order and writ¬ 
ten permit.’* It was to get rid of that charge of having stolen these 
logs, when he was in custody under the circumstances which have 
been referred to, that this agreement was made. Their Lordships 
therefore think that the Plaintiff may repudiate it, as having been 
made by his agent when under duress. 


It is to be observed that the treaty between the British Govern¬ 
ment and the Siamese Government contains this clause : With 
reference to the punishment of offences or the settlement of dis¬ 
putes, it is agreed that all criminal cases in which both parties are 
British subjects, or in which the Defendant is a British subject, 
shall be tried and determined by the British Consul.” It seems, 
therefore, that the binyakin had no jurisdiction to try the offence, 
and the proceedings bear the character of an attempt, by bringing 
Doiik before this Judge, to extort an agreement from him. 


Their Lordships for these reasons think that this agreement 
does not in any way bind the Plaintiff ; and inasmuch as Rs. 3,000 
of his money was paid, and his elephants were delivered under it, 
that he is entitled to bring this suit. 


A question was raised whether the agreement had not been con¬ 
firmed and ratified by the subsequent acts of the Plaintiff, or Douk 
as his agent. No doubt, if there had been a clear ratification, it 
being in the power of the Plaintiff to ratify or reject it, if there 
were circumstances from which a ratification might properly be 
presumed, he would be bound by it, but their Lordships do not 
find any evidence of such a ratification. The deli^■ery of the 
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elephants was in effect made before the constraint or the appre¬ 
hension of constraint had disappeared ; for simultaneously with 

f- entering into this agreement, it appears that Douk gave an order 
to the man who had the custody of the elephant to give them up 
to the Defendant, and although the actual delivery did not take 
place immediately, it was made in consequence of that order, and 
Douk says he was in such a state of apprehension that he could 
do nothing afterwards, and as soon as he recovered from his beat¬ 
ing, went down to Mottlmeiu. The other point is that the timber 
was accepted by the Plaintift. But their Lordships think that it 
was not accepted under such circumstances as constitute a rati¬ 
fication, because, all the way through, Douk was protesting against 

this agreement, and so was the Plaintift, claiming the timber 
as his own property. 

Another ground suggested by the Special Court on which this 
agreement could not be sustained as against the Plaintift, seems 
to their Lordships to be well founded. Douk being in custody 
upon a criminal charge had clearly no authority to part with his 
employer’s property, or to make an agreement to part with it, 
to relieve himself from such a charge. If there had been any 
question of a civil nature, it might have been within the scope of 
his authority as a general agent to compromise such a claim, but 
when charged with personal misconduct and a crime, which it 
cannot be assumed that his principal had authorized, no authority 
from the employer can be implied that his money and his 
elephants should be handed over to the man making the charge, 
in order to relieve his agent from it. It is sufficient, however, to 
decide that the agreement is avoided on the ground of duress, for, 
as the Lower Appellate Court observes, this last ground for im¬ 
peaching the agreement was not made in the pleadings. 

Their Lordshipshaving come to this conclusion upon the 

agreement, if follows that the decree in favour of th^- Plaintiff 
must stand. 

L Xhen Ihe question arises whether a deduction should not be 

made from the amount of the decree for the value of the timber 
which their Lordships are satisfied the Plaintiff got into his pos¬ 
session. Undoubtedly if the timber belonged to the Plaintiff and 
the claim made by the Defendant upon it was an invalid one, no 
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deduction ought to be made from the damages, although posses¬ 
sion of it may have been obtained in consequence of this agree¬ 
ment. 

This raises the question to whom the timber belonged at the 
time when this agreement was made upon the 10th of May. 
Although the question is not an easy one to decide upon the mate¬ 
rials before their Lordships, they do not see that any further or 
better evidence could be obtained upon another inquiry. It is 
evident from the whole course of the proceedings in the case that 
a material point was made throughout them as to the property in 
the timber ; and upon the best judgment their Lordships can form 
on the evidence, they have come to the conclusion that this timber 
really belonged to the Defendant. Fortunately the case does not 
depend wholly on oral testimony, and the documents which are 
found in the case are tolerably clear, the only doubt being upon 
the precise nature of these permits. There is still some doubt 
about the nature of the permits, but as far as the case can be un¬ 
derstood from these agreements, it is tolerably clear that, as 
between the Plaintiff and the Defendant, the Defendant is entitled 
to this timber. The evidence with regard to it is found in the 
agreements made by the Plaintifl*s agent with PTio, and by the 
Defendant with Pho and two other persons. The agreement made 
by the Plaintiff's agent Dottk with P/jo, is to the effect that Pho 
had stated ** that there was timber which had been killed by order 
of Shoay Nan Shin of Zintmay "'—the chief or some official under 
him of Zimtnay ,—“in several creeks,*' mentioning them, two being 
those which have already been named. The agreement goes on, 
“ And as I have no elephant, pony, and money for expenses for 
the purpose of cutting and working the said timber, by applying 
for and obtaining the imperial order for the same, therefore hire, 
lend, and accommodate me now with Rs. 600, and one female 
elephant valued at Rs. 730, and that at the time of arrival of the 
15th day of increase of Wahtsoe in the year 1233 (corresponding 
to the English 1st of July, 1871), 200 logs of timber will be put 
down and delivered to the waters reach of Mhineloongyee” That 
is an agreement for the cutting of the timber “ by applying for 
and obtaining an imperial order. The whole agreement appears 
to be made conditionally on that order being obtained. After 
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providing that P /20 shall pay double the value of that which has 
been deposited with him if he does not deliver timber, the agree¬ 
ment concludes thus : “ Hereafter, if the permit for the forest 
could not be obtained, and thereby unable to work and handle, 
then Rs, 600 and female elephant, valued Rs. 730, must be re¬ 
turned by Nway Pko to Moitng Treephaxv,^ that is Donk. It 
appears therefore that the permit was considered, as between the 
two contracting parties, to be essential to the title, and the agree¬ 
ment was made conditionally upon its being obtained. When we 
come to the agreement which the Defendant made with Pho, it 
will appear that a permit had been obtained by the Defendant 
before he entered into it. Pho states and requests to be per¬ 
mitted to cut, work, drag, and put down the killed and standing 
trees of three cubits and two mike, the lowest up to four cubits, 
five cubits, and six cubits (in girths of 20 cubits, the lowest up to 
25 cubits, and 30 cubits in lengths, which are (in) Whaypoogan 
Ct*eekj and Whaykoonpai Creek in the said two creeks within the 
forests, for which Thetgoung Shoay Att obtained the impe¬ 

rial order and written permit”^—for a hire of Rs. 15 per log. The 
agreements of the two other foresters are to the same efiect. 
Dnder them it seems that 152 logs at least had been cut, which 
Doiik marked with the Plaintiff’s mark. Now as a question of 
title, it would certainly seem that the Defendant had the per¬ 
mission of the proper officer of the Government to cut timber. 
There is some doubt as to whether the permit gave an exclusive 
right to cut limber in the particular forest, or whether it only 
gave aright concurrently with any other persons who might obtain 
similar permits; but it seems to be plain from the wording of 
these agreements that all parties considered that a permit of one 
kind or the other was necessary to give a title to the timber. 
1 he Defendant had got one, the Plaintiff had none, but employed 
Pho in the expectation that Pho would get it, making the agree¬ 
ment terminable, and stipulating that the money advanced should 
be returned if it was not obtained. It has already been stated 
how these logs were cut, and there is evidence in the case, which 
the Judge below believed, that they were cut for the Defendant. 

Then as regards the conduct of the Plaintiff, there can be no 
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doubt that he brought an action against Pho in the Siamese 
Court, and apparently to recover double the amount of the money 
he had deposited with him, on the ground that he had not deli¬ 
vered any logs. This claim assumes that Pho had not performed 
any part of his contract, and therefore that the 152 logs did not 
belong to the Plaintiff. The judgment is difierently translated, if 
it be the same judgment, in this record, and one translation is 
not very intelligible ; but supposing, as appears from one transla¬ 
tion, that the Judge decided that Pho was to be allowed for 152 
logs, the Defendant was no party to that suit, and cannot in an}’ 
way be bound by it. The conduct of the Plaintiff in bringing 
such a suit remains as an admission at that time on his part that 
none of the logs had been delivered by Pho under his contract. 


Then there is a statement in Douk’s petition of a subsequent 
date, to the effect that these 152 logs did belong to Sho<iy 
Att. He says in that part of his petition, “ In regard to the 
152 logs of teak timber, as they belong to Moung Shoay Att, 
and the price was fixed at Rs. 45, I shall have to pay by one 
way; that I deposited with Byahngyah Kin Rs. 3,000, which 
money Byahngyah Kin took and gave away to Moung Shoay Att. 
besides that, four elephants valued Rs. 6,000, which Byahngyah 
Kin confiscated, took and gave to Moung Shoay Att.” Douk 
here states that the 152 logs belonged to the Defendant, and 
that he had been forced to pay these sums to get them by 
way of purchase from him. Upon a point of this kind their 
Lordships think also that reliance ought to be placed on the 
finding of the Judge at Moulmeiii, who heard the evidence and 
was well able to appreciate it, that the property was in the De¬ 
fendants. The appeal Court of British Bufnia do not express 
any opinion to the contrary. All they say is that they think Douk 
might have acted bona fide, and might have had some grounds 
for supposing that the limber belonged to him, and so relieve him 
from any criminal intention to appropriate the timber. 

On the whole, therefore, their Lordships think it is established 
that the property in this timber belonged to the Defendant (so 
far as it could belong, under the circumstances which have been 
described in a very interesting way by Mr. Coryton, to anybody). 
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and that he would have had the benefit of that timber and taken 
it down to Moulnteifi, but for the act of Douk. Whether the 
timber ever got down to Moulmein or not, or whether all of it got 
down, is uncertain ; but however that may be, their Lordships 
have no doubt that under the agreement which has been held to 
be void, the Plaintiff had, or might have had, possession of it at 
the creeks, and therefore there must be a deduction from the 
damages to the extent of the value of the timber there. It seems 
to be admitted that Dow* marked the best logs he could find, and 
according to his own statement, the value at the time he marked 
them was from Rs. 18 to Rs. ?0 per log. 

Their Lordships are therefore of opinion that the total amount 
decreed and payable to the Plaintiff under the decree appealed 
from should be reduced by the sum of Rs. 3,040, being the value of 
the 152 logs of limber at Ks. 20 per log. The amount so reduced 
will be payable to the Plaintiff with interest thereon at five per 
cent, from the date of the said decree to the date of realization. 

Their Lordships will humbly advise Her Majesty that the decree 
be varied by making the reduction in these terms, and that in other 
respects it be affirmed. The decree being thus varied, their Lord- 
ships think there should be no costs of this appeal. 
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Agent for the Appellant : W. D. H. Oehme. 
Agent for the Respondent : Watkins & Laitey. 
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JUMOONA DASSYA CHOWDHRANI . . . Plaintiff; 


AND 

BAMASOONDHRAl DASSYA CHOWDHRANI. Defendant. 

ON APPEAL FROM THE HIGH COURT AT BENGAI.. 



/■/inihi Widoxo—Authority to adopt granted by a Minor — Reg. X, of 1793. 

A Hindu widow is entitled to sue to set aside an adoption by her daugh- 

e 

ter-in law, In respect of the reversionary interest in her deceased son’s estate, 
contingent on her surviving her daughter-in-law ; but quart as to the effect 
of any decree obtained by her, having regard to her remote and contingent 

interest, in binding other reversioner.s. 

Although under Reg. X. of 1793 a disqualified proprietor is prohibited 
from giving authority to adopt and from actual adoption, except with the 
sanction of the Court of Wards ; yet by sect. 33 the operation of the regula¬ 
tion is confined to persons who are under the guardianship of the Court of 
Wards. 

Seniblcy a vaild authority to adopt can be granted by a Hindu minor who 
is not under the Court of Wards, and ha.s attained to years of discretion 
according to the Hindu law. 

Appeal from a decree of the High Court (Feb. 14, 1873), re¬ 
versing a decision of the subordinate judge of Rajshahye (Feb. ^6, 
1872), and dismissing the suit which the Appellant had instituted. 

The Appellant was l!ie widow of Guru Pershad Moozoomdar^ 
who died in May» 1851, leaving two sons. Govitid Chunder awd 
Gopal Chunder^ both minors, and four daughters. 

Just before his death Guru Pershad executed a wasuitnama, 
by which he appointed th*' Appellant trustee of his estate and 
guardian of minor sons, whom he declared entitled on attaining 
respectively their majorities to his estate, in the proportions of 
9 annas to the elder, and 7 annas to the younger, llv direct'^d her 
to make over those shares to his sons as they respectively should 
come of age, and in the meantime to he guided in her manage¬ 
ment by the advice of Bharut Chtinder Roy, the father-in-law of 
hi*^ elder son, Govind Chunder, whom he described as “ upright, 

clever, and right-minded. 

* Rrescni i—^l^ JAMES W. COLVILE. SIR HAHNES FEACOCK. SIR MONTAGUE 

E. Smith, anc| S|r Robert p. collier. 
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This Sharut Chundet^ was the father of the I^espondenl Santa- 
sootideraif and her manager in the suit. 

The appellant accordingly took possession of her husband*s 
estate as such trustee and guardian, and had her name registered 
in the Collectorate. 

Her eldest son, Govind Chuiidet\ survived his father two years 
and five months, dying on the iOth Kartick, 1260, or the 25th of 
October, 1853 ; the second son died a minor and without issue in 
April, 1862, leaving the Respondent, also a minor, his widow, but 
no issue. 


It was alleged by the Respondent that on the day before his 
death, vi;'., on the 9th Rartick, 1260, Govind Chundey executed the 
disputed deed of permission in lur favour, by which, after reciting 
his father’s wasuitnainah, and his mother’s possession under it, and 
his own illness and despair of life, he empowered her to adopt 
three sons in succe^^sion, and declared that so long as she should 
not have adopted, and after adoption during the minority of the 
adopted son, she should have her name recorded in the Collecto- 
late in lespect of his 9 annas sliare, and sliould join in paying a 
proportion of l^s.30 to his moth'ir monthly for maintenance, and 
of the expenses of marrying his youngest sistf^r. 

L>uarrels thereafter broke out between the Appellant and 
Bharut Chundcr Roy, representing the interests of his minor 
daughter. The App-llant was held in an Act IV. of 1840 pro¬ 
ceeding to be in possession of the disputed 9 annas share of pro¬ 
perty and the Respondent was referred to a civil suit; a decision 
which proceeded on the ground that Govind Chunder had died a 
minor, and had not previously thereto obtained possession. In a 
civil suit the Respondent gained a decree in 1860, under which she 

obtained possession of the said 9 annas share of Guru Pershad's 
estate. 

On the 25th Magh, 1269 (5th of bel^ruary, 1863,) the Respon¬ 
dent, being m possession of her husband’s estate, adopted as a son, 

under her husband’s deed of permission, one Snkanf Moozoonidar 
and named him Anund Chnuder, 

riie deed of adoption was duly regisleie<I on the 25th ot b'eli 
ruary, 1863. 

The adopted son, Anund Chunder, having died unmarried, the 

Respondent, in accordance with her husband’s aforesaid deed of 
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permission, on the 24th Magh, 1271 (4th of February, 1865) 
adopted another son (whose father was Guddadhur Shaha)y and 
called him Giris Chunder Moozoontdar, 

The deed of this second adoption was duly registered on the 
10th of April, 1865. 

On the 28th of July, 1871, the Appellant sued to set aside the 
adoption on the ground that Gov-ind died a minor, and without, in 
fact, having given any power to adopt, and that the alleged adop¬ 
tion was prejudicial to the Appellant’s reversionary rights, and to 
those of her daughter and her daughter’s sons. The Respondent 
contended that the suit was barred by limitation, the adoption of 
the first and second boys having taken place more than six years 
before the suit; and that the Appellant had no /ocus standi to 
bring the suit. 

The subordinate Judge held the power to be a forgery, and gave 
the Appellant the decree which she prayed for. The Divsion 
Bench of the High Court held that the power was genuine and the 
adoption good, and accordingly directed the Appellant’s suit to 
be dismissed. 


Doyne^ for the Appellant, contended that on the evidence the 
power to adopt must be held to be fabricated, and that, as the case 
was governed by the law of the Dayahhaga, the widow could not 
adopt in the absence of an express power from her husband. As¬ 
suming the deed to be genuine, the evidence shewed that Govind 
at the date of its execution was a minor, under the guardianship 
of his mother; and in that case he was incapable of granting a 
power to adopt. Even if the Respondent’s witnesses were right, and 
that the age of Govind was sixteen or seventeen years at the date 
of this power, still, like any ordinary contract, it was invalid be- 
cause executed by a minor. See Reg. XXVI. of 1793, sect. 2, and 
Reg. X. of 1793, sect. 33 ; Ameeroonissa Khatoon v. Abedoonissa 
Khatooii (1). [Sir James W. Colvile:— The effect of those sec¬ 
tions is not to alter the general rule, but to enact that in particular 
cases the age of eighteen shall be the age of majority.] If Govind 
had been under the control of the Court of Wards he must 
have had its consent; in the present circumstances he should 
have had the consent of his guardian. [SIR JAMES W. CoLVILE;— 

(i) Law Rep. 2 Ind. Ap. 108. 
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Though he could not himself adopt, could he not give authority 
to adopt ?] No person can give a power to another to do that 
which he cannot do by himself. He referred to Anundmoye 
Chowdhrain v. Sheebchunder Roy (l); see also Indian Limitation 
Act, IX, of 1871, sect. 3, for definition of a minor. [Sir AIontague 
E, Smith :—The High Court does not notice the point whether 
Govind was a minor by enactment; it only considers the question 
of minority according to Hindu law.] See Rajendro Karain La- 

hooree v. Saroda Soonderee Dabee (2). [Sir James W.Coevile:_ 

Sect. 33 of Reg. X.ofl793 seems to apply only to estates of which 
possession has been taken by the Court of Wards. The disquali¬ 
fied persons under the Regulation are the owners of estates of 
which the Court of Wards has taken charge. We cannot extend 
positive law by analogy.] He referred to Vyavasiha Darpaua 
[2nd ed.,] p. 770, sect. 521, and pp. 396. 397. 

Bell, for the Respondent, contended that on the evidence Govind 
executed the power when he was at least above the age of fifteen 
years ; and that the Respondent under that power duly adopted 
the child Gtris Chunder Moozoomdar. The Reg. XX\^I, of 
1793 applies only to cases where the minor is under the Court 
of Wards, and there can be no argument from analogy so as to 
extend the provisions of positive law beyond the case contem¬ 
plated by the enactment. Here the alternative is that if Govind 
was at the date of executing the power above the age of fifteen, 
he had a right to adopt and to give a power to adopt ; if he was 
only twelve, or at an age under fifteen, then the Respondent’s case 

was false from the commencement. The point of law did not 
arise. 


Boyne, in reply. 


The judgment of their Lordships was delivered by 

Sir James Wh Cof^vile :_ 

This IS an appeal against the decree of the High Court of 

IS Suth. W. R. 548, for Mit- 

peal, 9 Moore, Ind. Ap. Ca. 287. ter J. 
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Calcutta, which, reversing a decree of the Subordinate Judge of 
Zillah Rajshahye, dismissed the PJaintift*s suit. 

The suit was brought by a Hindu wido'.v, Jinnoona Dassya, 
against her daughter-in-law, Dassya, who was sued 
in her own right, and also as the guardian of GiHs ChunderMoo’ 
zoomdaf, whom she had adopted under an authority alleged to 
have been executed by her deceased husband. The object of the 
suit, which may be taken to be a suit between Jumoona Dassya 
and the infant adopted, was to set aside that adoption, and to have 
it declared invalid. Jumooua was the widow of Guru Pershad, 
who died in the year 1851. He left, besides his widow, two sons, 
Govind Chunder and Gopal Chutider, and three daughters. On 
his death-bed he executed a wasuitnainah, the effect of which was 
to constitute his widow the guardian of the tv/o sons, and manager 
of his property during their minorities, with a direction that, on 
their attaining majority, the elder should take a 9 annas share, 
and the younger only a 7 annas share of his estate. Govind 
Chunder, the eldest son, died in the year I 853 . He had, accord¬ 
ing to the custom of Hindus, been married in his father’s life¬ 
time, whilst yet a child of tender years, to another child some 
years younger than himself. It is all'^ged on the part of the 
Defendants that on his death-bed, the day before his death, he 
executed a document authorizing his widow to adopt a son ; and 
the truth of this allegation is the principal question in the cause. 


If the adoption stands good, the adopted son is not only entitled 
as actual possessor to the share of Govind Chunder, his adoptive 
father ; but upon the death of Jumoona, will, if then living, 
become entitled to take the share of the other brother, who died 
unmarried, whilst still a child, in preference of the sisters of his 
father. On the other hand, if the adoption is invalid, Jumoona, 
if she survives, Baniasoonderai, will become entitled on the death 
of the latter to the share of her eldest son. 

This contingent interest is the only locus standi which she has 
in the present suit; although the desire to strengthen the future 
and contingent claims of her daughters may have been an addi¬ 
tional motive for bringing it. 

Various questions were raised in the suit which are now of no 
moment. The only substantial issues are, first, whether Govind 
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Chitttdef did execute the alleged authority to adopt : and, secondly, 
if he did so, whether he was by reason of his age capable of 
executing such a document. 

Their Lordships think it will be desirable, in tlie first place, to 
come to a clear conclusion upon a question which has been very 
much disputed in the cause, namely, the age of Govind Chtinder 
at the time of his death, because it is one which bears upon both 
the issues to be now determined. It bears of course directly upon 
the latter of them, and it bears indirectly upon the former, inas¬ 
much as the older Goi'tnd Chunda* was, the more probable is it 
that he would desire to execute such a document as that in 
question. 
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The contention in the present suit is, that although Bajnasoon- 
derai was, at the time of her husband’s death, eleven or twelve 
years old, he was only between thirteen and fourteen ; that there 
was not a difference of more than two years between them. That 
there can be any doubt now as to the age of BczfH(isoondef‘ciiy is, 
their Lordships think, impossible. It is true that, immediately 
after her son’s death Jutnoonay in a report made to the collector, 
appears to have stated that her daughter-in-law was not more than 
eight or nine years old, and that the age of her son was twelve 
years ; admitting, therefore, that there was a difference of three or 
four years between them. In a subsequent proceeding, that is in 
her written statement filed in the Act IV. case, in 1854, she ex¬ 
pressly stated that the age of her son was greater by four years 
than that of the Plaintiff. Hence, we have a clear admission on 
her part that there was a difference of some four years between 
the ages of Bamasoonderai and her husband, although she may 
have sought to make them both younger than they really were by 
throwing back the age of the former to eight or nine years. The 
question, however, of BamasoonderaVs age was solemnly tried and 
determined between her and her mother-in-law in the suit of 1860. 
The horoscope of Bamasoonderai was thfn produced, and the 
finding of the Judge made it perfectly clear that she must have 
been, at her husband’s death, of the age of eleven or twelve years. 
The result of that suit, no doubt,has been the consensus of the wit¬ 
nesses on both sides in the present suit as to the age of Baniasoon- 
derai. Put the effect of the admission of Junioo,:a remains and 


S.> 



?8 

J. C. 
1876 


JUMOONA 

Dassya 

Chowdh 

RANI 

V. 

Bariasoon- 

DERAI 

Dassya 

CHOWDH- 

RANI. 


INDIAN APPEALS. [L- 


ther6 is no reason why we should come to any conclusion other 
than that the difference of age between Bamasoondct^cri and her 
husband was that which was originally stated. Their Lordships, 
moreover, think there is great force in the observations of Mr. 
Justice Kempy a Judge admittedly of large experience as to native 
usages and customs upon this point. He thinks that Hindu mar¬ 
riages are usually arranged so that there is a difference consider¬ 
ably more than one or two years between the age of the husband 
and wife ; and their Lordships think this is probable and reason¬ 
able, The foundation upon which marriages between infants, 
which so many philosophical Hindus consider one of the most ob¬ 
jectionable of their customs, is the religious obligation which is 
supposed to lie upon parents of providing for their daughter, so 
soon as she is matura v/Vgo, a husband capable of procreating 
children; the custom being that when that period arrives, the 
infant wife permanently quits her father s house, to which she had 
returned after the celebration of the marriage ceremony, for that 
of her husband. Therefore, it is to be expected, both for physical 
and moral reasons, that marriages should be arranged so that the 
husband, when called upon to receive his wife for permanent co¬ 
habitation, should have attained the full age of adolescence, and 
also the age which the law fixes as that of discretion. 


Their Lordships, therefore, upon the evidence, have no difficulty 
in coming to the conclusion that Govnid Chunder was. at the time 
of his death, of the age of fifteen or sixteen, and, therefore, of an 

age which, according to the law prevalent in Bengal, is to be 

regarded as the age of discretion. 


Their Lordships will now proceed lo consider the question as to 
,-he factum of this instrument. The story told by Bhar-ut Chunder 
Roy the father of Bamasoonder-ai, and therefore the most import¬ 
ant witnesss on that side, is in effect this, that the day before the 
execution of the instrument he had a conversation with Govind, 
and represented that he ought to execute a deed of permission to 
adopt a son ; that Govind assented to this ; that the witness after¬ 
wards communicated what had so passed to Jumoona, and that she 
finally said, “ Then, my child, write and give permission lo adopt 
” A £rood deal of criticism has been applied to the reasons 

for giving a power to adopt which Chunder says he 
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assigned on this occasion. Their Lordships think that the more 
plausible construction to be put on what he swears he then said is 
that he had had in view the supposed spiritual advantages which 
his daughter might derive from having an adopted son; advantages 
which seem to be considered of some value, though not perhaps of 
the same value that they are to an adoptive father. It is then 
sworn that on that day the draft of the deed of permission was 
begun, but that it was not finally finished until the next day. 
There is some obscurity as to the preparation of this draft, and the 
actual giving of instructions for it by Govind Chuuder, And if 
this were a case in which a will was propounded, giving benefits to 
various parties and making a disposition of property, as to which 
it would be necessary to satisfy the Court that the testator fully 
knew what he was about, the evidence would be extremely defec¬ 
tive. But when the question is only as to the mode of carrying 
out a permission to adopt, to which the party had signified his 
assent, the defect in the evidence becomes less material. It is, 
however, an observation that may fairly be made for the Plaintiff 
that there is not such satisfactory evidence as to this draft as their 
Lordships might expect to find. The lapse of time since the trans¬ 
action may in some degree account for this. According to the 
case for the Defendant this draft was fair copied on the day pre¬ 
ceding the death of Govind Chunder^ upon a stamped paper pur¬ 
chased on that day at NattorCy a place which appears to be at the 
distance of ten or twelve miles from the family house where the 
deed was executed. This fair copy is said to have been made by 
a person other than the person who w-rote the draft. The latter is 
said by some of the witnesses to have been one Hagchi, and 
the writer of the fair copy is said by all the witnesses w'ho depose 
in favour of the instrument to have been Haninarain Sircar. 

Bharitt Chunder further states that this fair copy was executed 
by Govind Chtinder^Q.nd that Jnnioona then went into the inner 
apartments, and brought out Baniasoondcraiy to whom the com¬ 
pleted instrument was delivered by Gox’i/id Chunder. The wit¬ 
nesses for the Plaintiff, on the other hand, whilst they contend 
that no such transaction ever took place, assert that Govind 
Chttnder was on that day speechless and incapable of doing what 
he is said to have done; that Baniasoonderai was not in the house, 
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but was then living at her father’s house : and that, although sent 
for, she was unable to come for want of a palUi. 

In this conflict of evidence, their Lordships are not able to form 
a confident opinion as to the credibility of one set of witnesses as 
opposed to the other ; and they have not in this cause the advan¬ 
tage of having a clear expression of opinion by the Judge of first 
instance as to the demeanour, and consequent credibility, of those 
witnesses when produced before him. His judgment, which was 
in favour of the plaintiff, proceeds first upon the assumption that 
it was impossible to purchase the stamped paper at Naiiore.^nd to 
have the deed engrossed and executed upon the same day ; next, 
upon the general improbability of the transaction; and further 
upon certain appearances upon the document m connection with 
the signatures of Ramnarain Sir^car, and other subscribing wit¬ 
nesses. He, no doubt, also intimates his belief in the testimony 
given for the Plaintiff to the effect that on the day in question 
Gox ind Chiinder was speechless. 


The learned Judges of the High Court have dealt with two of 
the above points. They seem to have satisfied themselves, and 
their Lordships are not prepared to impugn their conclusion, that 
the stamped paper on which the document propounded is written, 
might, though purchased on the morning of the day of execution, 
have reached the house in time to have the document engrossed 
and executed, as it is said to have been engrossed and executed. 
They, having the original before them,were further of opinion that 
the appearances which have been referred to were not such as to 
excite any grave suspicion touching the genuineness of the docu¬ 
ment They also, with better means of judging than their Lord- 
ships'can have, came to the conclusion that the witnesses for the 
Defendant were of a more respectable and independent class than 
the witnesses produced by the Plaintiff. 


There are two disputed facts relating to the transaction which, 
if established, would go far to prove the Defendant’s case, 't he 
first is the presence of Bamasoondenii. Their Lordships agree with 
the High Court in thinking that the story told by the Plaintiff s 
•feesses in order to account for thealHged absence of Bamasooi,- 
is anything but satisfactory. The young man is shewn to 
1 ave been ill for several days, ft is sworn on the other side that 
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Bamasoonderai was living in her husband’s housp, and had been 

there a month at least, or two months, previous to his death. Her 

age renders that probable ; but even if from any accidental cause 

she happened, when her husband was taken ill, to have been at her 

father’s house, their Lordships think that the suggested want of 

conveyance, considering the apparent position of the family, is 

wholly improbable, and a story which the learned Judges of the 

High Court were justified in disbelieving. They therefore believe 

that Bamasooudefai vias. present on that occasion; and that is a 

fact which necessarily affects most materially the credit due to the 
Plaintiff’s witnesses. 


Then, again, there is the alleged concurrence of Jnmoona 
Jnmoona has not been examined as a witness in this cause. Th, 
reason why she was not examined can hardly be the prejudice o 

natives of position to appear as witnesses, since she produced a 

her witnesses upon the point of GoviWd’s age her own daughters 
She was the most important witness in her own case, both upo 
the point of the age of her son, and upon her alleged consent t, 
the «^C“tion of the document. That the document, if execute, 
at all, should have been executed without her consent is the! 
Lordships think, in the highest degree improbable, ’it is wel 
known what the position of a mother in a Hindu family is • wha 

mfluence, although she may not be concerned at all in ^h 

management of the property, she exercises over the family wha 

respect is paid to her opinion. Nor is the infln#»Tir' f 

likely to be least when her son a vou/h ^ ^ 

'Tu . . ner son, a youth, is dying in the hoim#. 

that"ofTH’ d "’ereb 

her husband.tvered :v!t?:h7°’^^ She was. under the will o' 

dun the minority of her son. whT^;"urin ^^v'a^mLT7: 

the m‘:t:rsro;:;rh"ousT^‘’s:: ‘'‘"- 

point which it was most material fof herTo^conTrad^ct'b^h ^ 
—^ven in the cause, and subtect to 
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and contingent interest, an interest which will probably never 
accrue to her, comes in to Court, not only to destroy the title of a 
person in possession of an estate, but to destroy his civil stains I 
and therefore a more than ordinary burden of proof lies upon 
her. 

A good deal has been said as to what took place after Govind 
Chundei‘'s death. It is perfectly clear that the existence of this 
document was asserted by Saniasoondei'ai and those who acted 
for her as early as 1854, when she made an application under the 
Act of 1841. Afterwards she tried to get possession of her hus¬ 
band’s share of the property ; and an Act IV. proceeding was 
commenced in the same montli of August, 1854. From the 
schedule of deeds which forms part of the proceedings in that 
case, it appears that the document was then actually produced and 
filed in court. On the other hand, seems then, and in¬ 

deed from the time at which she made her report of her son’s 
death to the collector, persistently to have disputed the existence 
of a valid authority to adopt. If, therefore, she really concurred 
in the alleged transaction, there must have been a subsequent 
quarrel very shortly after Govind's death. Originally Bharut 
Chunder and she must have been upon good terms, since she is 
expressly enjoined by her husband’s wasuitnama to have regard 
to his experience, and to consult him upon all matters of import¬ 
ance. It is not improbable that a rupture took place when, at 
his instigation or under his influence, his daughter first asserted 
her right to the possession of her husband’s share of the property, 
which she clearly did before August, 1854, and that thereupon the 
mother determined to set her face against the alleged right to 
adopt. But if she honestly repudiated the document, there is 
no evidence of a quarrel, and that is a circumstance in favour of 
her. Weighing the whole evidence as to the execution of this docu¬ 
ment, and considering how important the testimony of Jumoona 
was, and that in omitting to give it she has at least failed to 
produce the best evidence in her power in support other own case, 
their Lordships are of opinion that they have not sufficient 
grounds, whatever doubts they may entertain as to certain parts 
of the evidence for the Defendant, for interfering with the finding 
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of th? High Court. They desire to state that in coming to that 
conclusion they do not rely upon the evidence which has been 
given on the part of the Defendant, to the effect that Jumoona, 

as late as 1865, when the ceremonies of the adoption were per¬ 
formed in the family house, was present, and made gifts to the 
adopted son. This fact is not spoken to by Bhariit Chunder 
himself. It is not spoken to by two independent witnesses who 
have no concern with the dispute as to the e.xeci.tion of the 
authority to adopt, and only come to depose to the performance of 
the ceremonies; it is in itself highly improbable, considering the 
hostility in which the parties had previously been ; it is opposed 
to the evidence of the family priest, who says that Jumoona posi¬ 
tively forbade his taking part in those ceremonies; and it is only 
to be accounted for by the ingenious suggestion of Mr. Bell, of a 
subsequent reconciliation and a second rupture subsequent to 
that ; all which is mere speculation. Their Lordships do not 
positively affirm that the Defendant’s witnesses who depose to this 
fact have forsworn themselves; they only say that it has not been 

proved to their satisfaction, and does not at all influence their 
judgment. 


The only remaining point is that taken by Mr. Doy„e, to the 
eflect that, although Goxind Chuudcr may have been of the age 
of discretion according to the Hindu law. as prevailing in Bengal, 
he was still a minor under Keg. XXVI. of 1793. and that 
under the 33rd section of the prior Reg. X. of 1793 he could 
not make the adoption without the consent of his guardian, 
he last-mentioned enactment prohibits a disqualified proprietor 

of w""!, adoption, except with the sanction of the Court 

ards, and It has been determined by the Sudder Court in 

e case cited-a case which afterwards came here, though not on 
the same po.nt-that the prohibition applies equally to an autho- 
y o adept and to an actual adoption. But the words of the 
33rd section of Reg. X. of 1793 would seem to confine its 
operation to persons who are under the guardianship of the Court 

tL n : . judgment of Mr. Justice Mitten, to 

e ect that where a minor is not under the Court of Wards 

but as attained years of discretion according to the Hindu lat’ 
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he is capable of executing such an instrument as this. If, then, 
the case actually turned upon this point, their Lordships’ opinion 
would have been that Govind Chundef was not incapacitated from 
executing this instrument by reason of his not having attained 
the age of eighteen years. If, however, the consent of Jumoona 
was, as their Lordships think they must take it to have been, 
given to the execution of the instrument, the particular objection 

thus taken by Mr. Doyne would arise. 

Their Lordships have dealt with this case as if the question 
were one fairly open for trial between the parties. They give no 
opinion as to what the effect of a decree in such a suit may be, 
whether one in favour of the adoption is binding against any 
reversioner except the Plaintiff, or whether, on the other hand, a 
decision adverse to the adoption would bind the adopted son as 
between himself and anybody except the Plaintiff. All their 
Lordships can do on the present occasion is to say that Jumoona 
has not made out her right to have this adoption declared invalid, 
and they must humbly advise Her Majesty to affirm the judgment 
under appeal, and to dismiss this appeal with costs. 

Agent for Appellant : T. L. Wilson. 

Agent for Respondent : Nicholson, Pratt, & Nicholson. 
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RAJAH KISHEN DUTT RAM PANDAY . . DefkNdaNt; J'C.* 

AND 1875 

NARENDAR BAHADOOR SINGH .... Plaintiff. 

ON APPEAL FROM THE COURT OF THE JUDICIAL COMMIS¬ 
SIONER OF OUDH. 

Limitation of Suits in Oudh—Redemption of Mortgage—Act /. of i 86 g—Onus 

Probandi* 

Under Act I. of 1869 a suit for redemption is not barred where the instru 
ment of mortgage fixes a term within which the mortgage might be re¬ 
deemed* and Such term did not expire before the 13th of February, 1856. 

In a suit for redemption, the mortgage deed, dated the 21st of July, 1840, 
having been lost, the Judicial Commissioner held that the onus lay, not upon 
the mortgagor to prove that the term did not expire before the 13th of 
February, 1856, but upon the mortgagee to prove that it did :— 

Held by their Lordships, that the burden of proof was prima facie on the 
mortgagor, regard being had, as respects the quantum of evidence required, 
to the opportunities which each party might naturally be supposed to have 
of giving evidence. 

The Appellant, Hajah ICishen Dittt Patiday^ was one of the 

talookdars whose names appear in the lists prepared under Act I. 
of 1869, sect. 8. His estates formed a raj under the native rulp, 
and were continued as such under Act I. of 1869. 

On the 21st of July, 1840, the Respondent’s father, being pressed 
by the government officials during the native rule for payment of 
land revenue, executed to the Appellant a mortgage of talooka 

comprising thirty villages. The mortgage deed 
had^been lost for some time previously to the suit, and the Appel¬ 
lant’s version of its contents was thatit was for the sum of Rs.7,746 
for ten years, and if not redeemed within that time it was to be¬ 
come as sale. The Respondent, however, alleged that the mortgage 
wasfor Rs.8,241, and that the mortgage was redeemable during the 
fallow season after twenty years from the date thereof. 

The suit was brought by the Respondent in the Court of the 
Extra Assistant Commissioner oi Gonda, on the 28th of June, 

^ Present.— S\K BaHNES PEACOCK, Sir MONTAGUE E. SMITH, and SIR 

Robert p. collier. 
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1871, to redeem the mortgage. The Court held that it was 
redeemable on payment down by the Respondent to the Appellant 
of Rs. 7,776. This decree was then reversed by the Commissioner 
of the Fatzaha'd Division, which reversal was in its turn reversed 
by the officiating Judicial Commissioner of Oudh, who declared 
that the mortgage was redeemable on payment of Rs. 8,241 by the 
Respondent to the Appellant. 

The proceedings in the suit, and the nature of the evidence 
adduced, sufficiently appear in the judgment of th^ir Lordships. 


Doyne, and J.HW. At'athoon, for the Appellant, contended that 
the was upon the Respondent to shew that the mortgage was 

redeemable twenty years after the date thereof, and that he had 
not discharged himself of such ontis. 


The judgment of their Lordships was delivered by 

Sir Robert P. Coi-eier :— 

This was a suit for redemption of a mortgage made in the year 
1840. The sole question between the Plaintiff and Defendant 
was whether or not the term for the redemption of this mortgage 
had expired in the year 1856. The statutes bearing on the ques¬ 
tion are the following First, the Oudh—Limitation of Suits 
Act (1). Sects. 2 and 3 are to this effect.—“ When a mortgagee 
shall under or by virtue of a mortgage executed before the said 
day,” that is 13th of February, 1844. “ have obtained possession of 
any^land comprised in his mortgage, the mortgagor, or any person 
claiming through him, shall not bring a suit in any Civil Court or 
any Revenue Court in the said province to redeem the mortgage of 
such land,” and so on—“ provided that any suit for the redemption 
of land which may have been rejected or dismissed upon the 
ground that the suit was barred under some rule of limitation in 
force or supposed to be in force in the said province may he 
revived,” and so on—And thirdly, “ nothing herein contained shall 
be taken to bar a suit for redemption in any case where by the 
instrument of mortgage a term was fixed within which the pro¬ 
perty comprised therein might be redeemed, and such term had 


(1) No. XIII. of 
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not expired before 13th February, 1856, provided that if any such 
term had expired before that day, the suit shall be barred, whaP 
ever may have been the date on which the instrument was exe- 
cuted,’* Then in I 869 another Act was passed, the object of 
which was to define the rights of talookdars and others to cer(ain 
estates in Oudh. The second part of that confirms to the talook¬ 
dars certain rights. It says,—“ Every taluqdar on whom a sum¬ 
mary settlement of the government revenue was made between 
the 1st day of April, 1858, and the 30th October, 1859, or to 
whom before the passing of this Act, and subsequently to the 1st 
day of April, 1858, the talukdary sannad has been granted, shall 
be deemed to have thereby acquired a permanent, heritable, and 
transferable right in the estate,and so on. Then sect. 6 is to 
this effect : Nothing in sects. 3, 4, and 5, or in the said orders, 

or in any sannad, shall be deemed to bar a suit for redemption 
where the instrument of mortgage was executed on or after 13th 
February, 1844, and fixed no term within which the property 
comprised therein might be redeemed; ** which manifestly does 
not apply to this case,— ‘and (&) When the instrument of mort¬ 
gage fixed a term within which the property comprised therein 
might be redeemed, and such term did not expire before the 13th 
1 ebruary, 1856. Such was the issue between the parties, and 
such are the statutes bearing upon that issue. 

The case was first tried before the Extra Assistant Commis¬ 
sioner, who believed the case of the I^laintiff, who called several 
witnesses for the purpose of proving that the term of redemption 
in the mortgage was the term of twenty years, which would not 
have expired at the date in question. Several witnesses were 
called for the Defendant, who deposed that the term expired in ten 
years. 1 he Extra .-Vssistant Commissioner, who had the advan¬ 
tage of hearing and seeing the witnesses, believed the witnesses 
for the Plaintiff and disbelieved those for the i:)efendant, and gave 
judgment for the Plaintiff. The case was brought on appeal 
before the Commissioner, who reversed that decision, taking a 
somewhat opposite view of the case ; on the whole, being more 
disposed to believe the case of the Defendant, thuogh he did not 
believe the whole of it, than the case of the Plaintiff. There was 
a subsequent appeal to the Officiating Judicial Commissioner. 
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if not entirely, upon the ground that according to his view there 
was a presumption of law in favour of the Plaintiff, and that the 
burden of proof lay, not upon the Plaintiff to prove that the term 
did not expire before the 13th February, 1856, but upon the 
Defendant to prove that it did ; and upon this assumption he 
overruled the judgment of the second Court, and affirmed that 
of the first. 


Their Lordships are not prepared to concur with the Judicial 
Commissioner in the view that he expressed, that the presumption 
of law is such as he has described it. It appears to their Lord- 
ships that in such a case as the present it lies upon the Plaintiff 
to substantiate his case by some evidence, by some prima facie 
evidence at least. But in this, as in most other cases, when the 
quantum of evidence required from either party is to be con¬ 
sidered, regard must be had to the opportunities which each party 
may naturally be supposed to have of giving evidence ; and al¬ 
though the burden of proof prima facie in this case in their Lord- 
ships’ view is upon the Plaintiffs, still they think the consideration 
should not be omitted that the Defendant would naturally have 
the mortgage, and that it would be prima facie, at all events, more 
in his power to give accurate evidence of its contents than in that 
of the Plaintiff. It is not a case in which two deeds, such as a 
lease and a counterpart, are executed, the Plaintiff keeping one 
and the Defendant the other, but it is a case in which it would 
appear that there is only one document, and that that would be, 
and was in this case, in the custody of the Defendant. The Plain¬ 
tiff, by the hypothesis, would not have seen the document or pro¬ 
bably have had access to it from the time of its execution, which 
in this case was the year 1840. whereas the Defendant would be 
assumed to have it and to be able to produce it, or, if he could 
not produce it, to shew why he could not, and to give some evid¬ 
ence of its contents if it were lost. 

Now% applying this view of the law to the present case, their 
Lordships have to see whether the Plaintiff, in their view, did give 
such prima facie evidence as shifted the burden of proof on the 
Defendant, Although it may be that the evidence of neither side 
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is altogether satisfactory, nevertheless their I.ordships, after giving 
their best consideration to the case, are of opinion that the Plain¬ 
tiff did give some such prima facte evidence. He was himself 
examined. He called seven or eight witnesses, who deposed to 
the contents of the instrument, to its containing the term which 
he contended for, and further, to the admission of the Defendant 
or of his predecessors of the existence of some such term, and the 
Extra Assistant Commissioner believed those witnesses, having, 
as was before observed, the opportunity of seeing them and 
observing their demeanour. 


Again, it appears to their Lordships that there \vas some con¬ 
firmation of the case of the Plaintiff by that of the Defendant. 
The Defendant did not produce this document ; he indeed gave 
evidence that it had been filed in some proceedings in the Settle¬ 
ment Court just before the outbreak of the mutiny, and had been 
lost m the mutiny, but he neither gave any evidence himself, nor 
did he give any other legitimate evidence of its contents. It is 


true that a copy was put in by the Defendant, which purported to 
be a copy of the document in question. That is to be found in the 
record, and that describes the instrument as a deed of conditional 
sale. It contains these terms : “But should I fail to repay the 
mortgage-money at the time entered in this bond it will become a 
deed of sale, and the Panday will be entitled (o hold permanent 
possession like me, without fear or annoyance,” and so on. But 
this document put in was not proved in any way. No person was 
called who made a copy or who made the document; no person 
was called into whose hands this document was put. and who was 
able to say. “This, according to the best of my recollection, repre¬ 
sents the contents of the lost mortgage deed.” The case was 
wholly bare of proof, although that proof might have been given. 
At the same time it is not immaterial, as against the Defendant 
to observe that the case which he set up was that of mortgage’ 

by conditional sale, which would have become absolute in the 
year 1850. 


It appears, further, that on the part of the Defendant there Ava- 
an attempt to shew that he had sent in a return to the Govern- 
ment .n pursuance of a requisition from them with respect to 
certain talooks, and that he described the villages in question m 
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this suit as having been mortgaged for a term of years to expire in 
1850, that is, that they were mortgaged by a mortgage redeem¬ 
able at the end of ten years. But the paper containing this return 
was said to have been abstracted from the records of the govern¬ 
ment office, and some attempt was made to give secondaryevidence 
of it. But, again, their Lordships have to observe that what was 
put in with this purpose is described as an “unattested statement,*' 
and in this unattested statement, wholly unproved, no doubt there 
is what purports to be a copy of a document wherein the talook 
was descrbed as having teen mortgaged, and by a mortgage 
redeemable at the end of ten years. It is to be observed, however, 
that in another return which the Defendant gives about the same 
time no mention is made of these villages. And there is a state¬ 
ment in the government record somewhere about this lime to the 
effect that the Defendant had not given the particulars of the 
mortgage, or described the terms or conditions of redemption. 


Their Lordships observe that the Commissioner in giving his 
judgment reversing the judgment of the Extra Assistant Commis¬ 
sioner, makes this observation :—** Prior to the grant of the 
sunnuds a general inquiry was ordered with respect to villages 
mortgaged to taluqdars, and in accordance with the Deputy 
Commissioner's order, two lists of Defendant’s mortgaged villages 
were filed, one by Defendant's agent, and the other attested by 
himself; the original of the former has been abstracted from the 
file, but in an attested copy”—these are the words of the judg- 

xnent _“filed by Defendant, the term of the mortgage is entered 

as ten years.” Their Lordships fail to perceive any evidence 
whatever of this copy having been attested, and they cannot help 
thinking that if the judge’s view was founded, as it would appear 
partly to have been, on the impression that this supposed copy was 
an attested one, so far that judgment was wrong, and cannot be 
supported. But this appears, that in the settlement proceedings 
of 1857 the Defendant did describe himself as a mortgagee, and 
their Lordships have come to the conclusion that he did not then 

_at all events it is not shewn that he asserted—that the 

mortgage was subject to redemption in ten years or any parti¬ 
cular time. 

That being so, their Lordshps are of opinion that there is some 
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force in the remarks of the Extra Assistant Commissioner, which 
are to thiseflect. Referring to certain settlement proceedings in 
1857, he says:—The proceeding recorded in appeal dated 4th 
April, 1857, filed by the Defendant, shews that in appeal the 
Defendant countermanded his statement of the purchase of the 
estate, and simply called himself a mortgagee it appears he 
had put forward some statement with respect to the purchase of 
the estate—and there is an order conveyed in the proceeding 
that this fact should be inquired into. He now says that the 
transaction was a conditional sale, the term of which expired 
towards the close of 1257 Fuslee, J-Jad the latter*s statement been 
correct, he would, under the terms of the deed, have ranked as a 
purchaser and proprietor in 1258 Fuslee, and would not have called 
himself amort gagee in 1857.” Their Lordships therefore think 
that the evidence of the Plaintift is to some extent corroborated 
by an admission of the Defendant, to the effect that there was in 
existence a mortgage in 1857. They therefore think that the 
Plaintiff gave some evidence calling upon the Defendant for an 
answer. It may he that the evidence was not very strong, and 
that it would have been rebutted by evidence of any force on the 
other side. But their Lordships are of opinion that the evidence 
of the Defendant, the main portions of which appear to have been 

disbelieved by all three Courts, and some documents connected 

with which have been treated by all three Courts as spurious, con¬ 
tains no answer to the case of the Plaintifl, which must therefore 
prevail. 

For these reasons their Lordships will humbly advise Her 

Majesty to confirm the two judgments which have been given in 
favour of the Plaintiff. 

Agent for Appellant : T, L. Wilson. 
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AND 

MIRZA HIMMUT BAHADOOR. MUSSUMAT] 

BISMULLAH BEGUM (alias NUNHOOlp. ^ . 
SAHIBA). AND MUSSUMAT SAHIBZA- f 
DEE BEGUM. J 

ON AFPEAL FROM THE HIGH COURT AT BENGAL. 

Hindu Law — Esc/teat — Moki^rreree Istimraree Pottah, 

The grantee from a Hindu zemindar of an ordinary mokurreree istimraree 
tenure having died without heirs, the Crown, by the general prerogative, was 
held entitled thereto, subject to payment of the rent reserved. 

The mokurreree, though carved out of a zemindary, being an absolute 
alienable interest therein, could not have reverted to the grantor ; and 
there is no authority upon which the power of taking by escheat can be 
attributed to him ; for the principles of English feudal law are clearly 
inapplicable to a Hindu zemindar. 

Collector of Masttlipatam v. Cavaly Vencata Harrainapah (i) approved. 


KaJAH MODENERAIN SINGH was the proprietor of the 
whole of the mouzah Tranpot-e, belonging to the zemindary of 
Tikat ee. He had two Hindu Ranees, the Appellant and Ranee 
Armedh, who, on his death, divided his estate into shares of 8i 
annas to Aymedh, and 7i annas to the Appellant. He had no 
children by either of his Ranees. 

Idy a Mahomedan concubine of the Sheeah sect, named Hin - 
ratee Begum, he had a daughter named Shurjoonnissa, and other 
children. Si.x days after the birth of Shurjoonnissa, on the 8th of 
Magh 1248 (January, 1841) the Rajah executed a mokurreree 
pottah of the said mouzah in favour of his said illegitimate 
daughter, reserving to himself a certain rent-charge out of the 
same. The grant was in these terms 

“ Whereas the mouzah aforesaid original with dependency on a 

* Pr.stut :-SIR JAMES W. COLVILE, SIR BARNES PEACOCK. SIR MONTAGUE 
E. SMITH and SIR ROBERT P. COLLIER. 
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uniform annual jumna of Rs.301 sicca from 1248 Fuslee, with the 
malwajhat' all kinds of grain, the fisheries, forests, tanks, foun¬ 
tains, ponds, the ‘ khod kosht * lands, the barren and productive 
trees, and all the appurtenances thereto, excepting the zemindary 
‘salamee’ (presents) the Bishen Baf*abi Sheopereet^ Neyaz Durgah 
(torn in the original) lands, the abkaree, palm-juice go-downs: the 
cost of embankment assistance for the construction of houses and 
brick built and mud wells, the village expenses being all borne by 
the mokurrereedar in all without any objection. Condition as to 
calamities has been granted as a mokurreree lease from genera¬ 
tion to generation. It is required that considering yourself the 
fixed mokurrereedar of the mouzah aforesaid, you shall make 
proper cultivation and regularly pay the mokurreree rent year 
after year, crop after crop, and instalment after instalment into 
my treasury. The gain or loss shall be yours. You shall not 
bring any objection as to drought, inundation, hail, and other 
calamities of the soil and the seasons. You shall make such 
settlements and use such exertions as will increase the cultivation 
more than before. You shall further give strict injunction to 
your amlah and lessees that they do not allow thieves and high¬ 
way robbers to reside within their boundaries, and (torn in the 
original). Hence these few words are executed as a mokurreree 
pottah from generation to generation, that it may be of use when 
required.** 
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The pottah was then handed over by the Rajah to But*ratee 
Begum, by whom it was retained till her death. The Rajah died 
in September, 1857, Shurfoounissa having predeceased him, ac¬ 
cording to the finding the High Court. From the time of the 
making of the grant, the rents, at the rate reserved, were received 
from Burratee Begum by the Rajah, and after his death by the 
Appellant, as regards her share thereof ; although the name of 
Shurfoonnissa continued to be used in the receipts long after her 
death. Burratee Begum died on the 9th of Falgon, 1267, or 
February, i860: and for five years thereafter the Appellant re¬ 
ceived her share of the rent from the Respondents, being the two 
daughters and widow of a deceased son of the Rajah and the said 
Burratee Begutu. In 1865 the two Ranees endeavoured to disturb 
the possession by Jodhuu Singh, the lessee of the Respondents, of 
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the said mouzah ; and on the 6th of February, 1869, the Appel¬ 
lant sued to recover possession of her share thereof in the Court 
of the subordinate Judge of zillah Gya ; and obtained a decree to 
that effect on the 30th of March, 1870. 

On the 23rd of May, 1871, the High Court (L, S. Jackson and 
Ainslict J reversed this decision in a judgement the material 
portions of which are as follows :— 


*‘The lower Court has held that the grant to Shurjoonnissa was 
not merely for life but in perpetuity. But inasmuch as she died 
childless, and in a recent decision of this Court reported in 12 
Weekly Reporter^ page 512, it was held that in the circumstances 
of this family no right of inheritance under Imameah law vests in 
the surviving brother or sister ; the subordinate Judge came to 
the conclusion that the grant had become inoperative, and that 
the grantor had a right to resume it. It was contended before 
him, that even supposing the Defendants not to be rightful heirs, 
yet the Plaintiff would have no right to resume the grant, as the 
property would be liable to be taken by the ruling power as an 
escheat, and that so long as the party rightfully entitled abstained 
from pressing his claim the Defendants were entitled to retain 
possession undisturbed. This plea was overruled on the ground 
that the Defendants in possession were mere trespassers, and that 
as the legal right to the property is either in the grantor or the 
Crown, the former in the absence of any claim by the latter, is 
entitled to maintain the suit. 

“ Mr. Kennedy^ who appeared for the special Appellant?! stated 
that the main objection to the finding of the lower Court is in 
respect of that protion in which the subordinate Judge lays down, 
that as the succession is vacant the grantor is entitled to re-enter. 
For the purposes of this appeal we may confine ourselves to this 

objection. 

“ The Court below holds that the mokurreree tenure was 
granted in perpetuity and not for life, and this finding has not 
been questioned by way of cross-appeal or under sect. 348, Act 

VIII. of 1859. 

“ Xhe grant is made to Shurfoonnissa and her childern from 
generation to generation, and in it she is described as absolute 
(Moostukkil) mokurrereedar. 
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Xenures created in these terms and not in any way limited by 
other special conditions are always treated as of the most absolute 
character, and are every day transferred both by private sale and 
in execution of decree. Idad Shurfoonnissa conveyed the estate 
to another the grantor could not have ousted the assignee. Sup¬ 
posing she had died leaving a husband and children, this estate 
would have descended according to the ordinary rules of Mahome- 


dan law, and no change in the order of succession would have been 
caused by the use ol the words ‘ to her children from generation 
to generation.* It is at least extremely doubtful whether the 
grantor could have altered the course of descent established by¬ 
law if he had intended to do so. It is, however, sufficient to say 
that the terms of the grant are those ordinarily employed in 
creating an estate governed by those rules, and that if it had been 
the intention of the grantor to limit the grant in some other mode, 
he would have specifically stated this intention. In the absence 
of any words of limitation we cannot hold that the Rajah intended 


to create anything but an estate in perpetuity with absolute power 
to the grantee to deal with it as she thought proper, and that he 
never contemplated the possibility of failure of issue or intended 
to interfere with the ordinary course of descent.** 


And it concluded as follows :— 


The Rajah created a certain estate and impressed the stamp 
of perpetuity on it for the express purpose of making a free gift 
of It to h.s daughter, and the fact that she had to pay a certain 
rent or. ,n other words, that the gift was of a part only of the 
profits of the land, does not make it anything less than a gift He 
reserved to himself a certain right over the lands given, namely, 

he nght to receive a fixed rent, but he absolutely divested him- 

self of any other right. The transfer of the property to a stranger 

in no way affects the right reserved, which attaches to the land in 

whosoever hands it may be.and is therefore at all times adequately 

secured. If the rent be not paid, there are proper legal reme- 

c les. ut resumption of the grant is not among these, where there 
IS no express stipulation to that effect. 

“ We think that the Plaintiff has failed to establish any title (o 
resume the mokurreree grant, and therefore without entering into 
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the other questions involved in this suiti we admit the appeals, 
and reversing the judgment of the Court below, dismiss the 
Plaintiff’s suit with costs of both Courts.” 


C. W. Arathoon, for the Appellant, contended that the High 
Court was wrong in supposing that the grantor absolutely divrsted 
himself of all right in the mouzah, except the right to receive the 
rent reserved; and he argued that the heir of the grantor was en¬ 
titled in any event to treat the Respondents as mere trespassers. 
But assuming that the Rajah intended to create a perpetual mokur- 
reree, the estate so created had no existence independent of the 
larger estate out of which it was carved. H was inalienable, it 
ceased on failure of heirs. It could not be sold, and was not sold ; 
on the death of the grantee without heirs it reverted to the 
grantor ; or at least escheated to him as the superior landlord in 
preference to the Crown. The only purpose of the grant was to 
provide for the maintenance and advancement of grantee and 
her issue, and that purpose no longer existing, the tenure merged 
into the larger and original estate. He referred to Rajah Rames- 
waf Sing V. Haralall Sing (l), and to WiUia.ns on Real Property, 

“ On Bastardy,” p. 116 ed.] 


Doyne and Cutler, for the Respondents, contended that their 
clients were in possession, that their tenure had been recognised by 
the reception of rent, and that the Appellant had shewn no title 
to resume If such title to resume had ever existed, it had been 
abandoned by the receipt of rent both by the Rajah and by the 
Appellant for a number of years subsequent to death of Shur- 
foonnissa. The argument on her behalf amounted to this, that the 
mokurreree pottah in this case was of an exceptional nature, and 
amounted to a grant in fee tail with reversion to the original gran¬ 
tor in case the grantee died without heirs of his body. [SiR BAR¬ 
NES Peacock What was the lex loci of the district where this 
land was situated ? Sir James W. Colvile Supposing there 
was an escheat, does the estate go to the grantor or the Govern¬ 
ment?] There is no feudal system in India, the zemindar takes sub- 
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ject to paying rent to the Government. If the zemindary is sold 
for non-payment of revenue, the mokurreree would pass to the 
purchaser, unless protected by special registration under Act XI. 
of 1859. The right of the zemindar is that he holds under 
Government, with the right to alienate such portions when and 
how he likes, the Government having a claim on the whole for 
revenue. Mokurreree pottahs are absolute conveyances, without 
rights of re-entry, subject to payment of rent, for which the 
remedy is provided by statute, viz.. Act X. of 1859. A purchaser 
at a sale of a mokurreree pottah for arrears of rent takes the 
mokurreree estate subject to payment of rent. [Sir Barnes 
Peacock .—Here there is no tenant of the mokurreree estate, no 
one to hold under the original grant : see Blackstone's Commen¬ 
taries, On Escheat after the Extinction of Blood.” This estate 
would not go back to the Government, but the Rajah of 
Ttka^ee, who had granted it.] See Mi^za Bahadoor v. 

^iussurnat Sahebzadee Begum (l); Girdhari Lull v. Government of 

enga/ (2). [Sir Montague Smith referred to the Tagore Case 

3J to shew that no assistance could be derived from the feudal 
law.j 

C. \V. Arathoon replied. 

The judgment of their Lordships was delivered by 
Sir James \V. Colvile 

noLt'Ti?" - somewhat 

novel, and there appears to be little positive authority upon it 
It appears that Rajah Modenara,n Singh, being a Hindu 

rS‘domic^“d ‘'"k family by a Mahomedan 

ady domiciled in h.s house, granted the mokurreree in question 

.n the name of one of the infant daughters of that family. SAm- 
foonntssa Begum. The grant was clearly intended to create an 

absoW and hereditary mokurreree tenure, inasmuch as it con¬ 
tains the essential words. “ generation to generation,” which in 

documents of that kind have always been considered to have thlt 

.h.i, do pordoulL dlcu! 

(i) Law Rep. i Ind. Ap. 23. 

(2) 12 Moore, Ind. Ap. Ca. 448 I 10 Suth. W. R. (P.C.) j,. 

<^3) 9 Reng, L, K. 377, 
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!■ C. ment any special terms which would distinguish it from a grant 
1876 of an ordinary mokurreree istimraree tenure. It is clear on the 
Ranee evidence that Shuf*foonnissa Begum died before her father, and not 
SONET very long after the creation of the tenure; and further, that after 

her death, the father during his life, and afterwards his widows. 
MiRZA who. by the Hindu law, are his heirs, continued to receive the 

HIMMUT * . . r 1 1 j 

Bahadoor. rent reserved from those in possession of the lands, the receipts 

for such rent being, with one exception, taken in the name of 
Shut^foonfiissat the original grantee, and in that exceptional case 
in the name of Burratee Be^um, her mother. One of the ques¬ 
tions raised by Mr. Boyne is, what effect ought to be given to 
that reception of rent as a recognition of the tenure and an 
answer to the present claim to resume the lands included in it. 


From this receipt of rent after the death of Shurfoonnissa^ 
which must have been well known in the family, an inference 
may undoubtedly be drawn that the zemindar either originally 
intended to make the grant for the benefit generally of his ille¬ 
gitimate family, or after the death of his daughter was willing 
that it should have that effect ; and it is difficult to suppose that 
the widows were not for some time willing to act on some such 
view of the transaction. It was impossible, therefore, to treat the 
parties in possession as mere trespassers. The recognition of their 
interest by the receipt of rent from them would constitute some 
kind of tenancy requiring to be determined by notice or other¬ 
wise. Their Lordships, however, are not prepared to say that 
this circumstance is of itself sufficient to defeat the claim of the 
Plaintiff in this suit. They think that the ground upon which 
the decision of the High Court is to be supported, if supported at 
all, is that the Plaintiff in the suit is not the person who, assuming 
the parties in possession to have no legal title, is entitled to 
recover the land by the destruction of the tenure. That, of course, 
raises the question which the High Court has dealt with : namely, 
whether, on the death of Shurfoonnissa without heirs, the right to 
the possession of the land reverted to the original grantor, or 
whether the tenure on such a failure of heirs should be taken to 

have escheated to the Crown. 

The doctrine of escheat to the Crown in the case of a vacant in¬ 
heritance was much considered by this Court in the case of T/ze 


• A 




VOL. III.] 


INDIAN APPEALS. 


Collector of Masulipatam aitd CavalyVencctta Nar|•aillapah,'n\l\c\\ 
ils reported in the 8th volume of Moore's Reports, Indian Appeals, 
page 500. In that case the property in question was a ze-nindary. 
That last male zemindar had died, leaving a widow, who took a 
widow’s estate, and upon her death there were no heirs of her hus¬ 
band to inherit the zemindary. The zemindar was, however, a 
Brahmin ; and the point raised in the suit was that on that ground 
the estate was not subject to the law of escheat. This contention 
was founded on the text of Menu, which says, “ The property of a 
Brahmana shall never he taken by the King ; this is fixed law 
and also on a passage in Nareda, where it is said, “If there he no 
heir of a Brahmana’s wealth, on his demise it must be given to a 
Brahirana, otherwise the King is tainted with sin.” It srems to 
have been admitted in that case that the British Government had 
at least the same rights that the ruling power would have had 
under the Hindu law, the question being whether that limitation 
which the Hindu law was said to impose on the right of the 
Hindu rajah or king, was to prevail against or fetter the rights of 

the Crown. Lord Justice Kuisht Bruce, delivering the judgm.ent 
o this committee, said “ It appears to their Lordships that, 
according to Hindu law, the title of the King by escheat to the 
property of a Brahmin dying without heirs ought, as in any other 
case, to prevail against any claimant who cannot shew a better 
title; and that the only question that arises upon the authorities 
IS whether Brahminical property so taken is in the hands of the 
King subject to a trust in favour of Brahmins.” And in a sub¬ 
sequent passage of the judgment he went on to say “Their 
Lordships, however, are not satisfied that the Sudd»r Court was 
not in error when it treated the Appellant’s claim as wholly and 

tTtir h- rr*"'""'''" They conceive that the 

law 'Vk grounds of general or universal 

1 J property in question in this suit 

ive her title under an express grant from the Government to 

er husband, a Brahmin, whom she succeeded as heiress-at-law If 

upon her death there had been any heirs of her husband, those 

heirs must have been ascertained by the principles of the Hindu 

hut by reason of the prevalence of a state of law in the 

Mofuss.l which renders the ascertainment of the heirs to take on 

^ eat o an owner of property a question sub.'^tantialty 
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dependent on the status of that owner. Thus the property being 
originally and remaining alienable migt have passed by acts inter 
I’ji’os in succession to British subject, to foreign European owner^ 
to Armenian, to Jew, to Hindu, to Mahomedan, to Parsee,or to any 
other person, whatever his race, religion, or country. According 
to the law administered by the Provincial Courts of British India, 
on the death of any owner being absolute owner, any question 
touching the inheritance from him of his property is determinable 
in a manner personal to the last owner. This system is made the 
rule for Hindus and Mahomedans by positive regulation; in 
other cases it rests upon the course of judicial decisions.” And the 
final conclusion of the Committee was this :—“ Their Lordships’ 
opinion is in favour of the general right of the Crown to take by 
escheat the land of a Hindu subject, though a Brahmin dying 
without heirs ; and they think that the claim of the Appellant to 
the zemindary in question (subject or not subject to a trust) ought 
to prevail, unless it has been absolutely, or to the extent of a valid 
and subsisting charge, defeated by the acts of the widow Lutchme^ 
davamah, in her lifetime. In the latter case the Government 
will of course be entitled to the property, subject to the charge. 

In a subsequent case relating to the same estate, and reported in 
the lllh Moore's Ind. App. Ca.. p. 619, the question was between 
the Collector, representing the Government, and a person claiming 
to have a valid and subsisting charge by an act of the widow, a 
charge which the widow was competent to create , and it was held 
that the Government took subject to the charge, and the suit was 
dismissed, but without prejudice to the right of the Collector, as 
representing the Crown, to redeem the charge and recover the 
estate. The property, no doubt, in this case was a zemindary ; 
but the decision seems to establish the principle, that where there 
is a failure of heirs, the Crown, by the general prerogative, will 
lake the property by escheat, but will take it subject to any trusts 
or charges affecting it. There, therefore, seems to be nothing in 
the nature of the tenure which should prevent the Crown from so 
taking a mokurreree, subject to the payment of the rent reserved 

upon it. 

It has been argued, however, that this mokurreree, not being an 
independent zemindaryi but bein g carved out of a zemindary, 
stands upon a peculiar footing, and that, upon the failure of heirs. 
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the zemindar takes by right of reversion, or, if not strictly by right 
of reversion, that the tenure escheats to him as the superior lord, 
rather than to the Crown. The mokurreree was clearly an abso¬ 
lute interest. It was also an alienable interest. It might have 
been seized and sold, as Mr. Doyne has shev/n, under Act X. 
of 1859, even in a suit for rent. It could not have been for¬ 
feited for the non-payment of rent : for in such a case the zemin¬ 
dar could only have caused it to be seized, put up for sale, 
and sold to the highest bidder. It is, therefore, property which, 
like that in the case above cited, might have passed to any 
purchaser, whatever his nationality, or by whatever law he was 
to be governed. It cannot, their Lordships think, be success¬ 
fully argued that, having so passed, the estate would have de¬ 
termined upon the death of Shurfoonnissa (supposing it had been 
sold in her lifetime) without heirs ; for the grant contains no pro¬ 
vision for the lessee of the estate created in such event. There 
seems, therefore, to be no ground for saying that the lands have 
reverted in the proper sense of the term to the zemindar; and the 
only question is, whether, on th*' failure of heirs of the last pos¬ 
sessor, he is entitled to take a tenure subordinate to and car^'ed 
out of his zemindary by escheat. 

Their Lordships are of opinion that there is no authority upon 
which the power of taking by escheat can be attributed to the 
zemindar. The principles of English feudal law are clearly inap¬ 
plicable to a Hindu zemindar. On the other hand, it is clear that, 
if the zemindar has not such a right, the general right of the 
Crown subsists, and must prevail. 

On the whole, therefore, their Lordships think that the High 
Court have come to a correct conclusion in holding that, supposing 
the parties in possession have nothing but their possession to 
depend upon (a question on which their Lordships give no 
opinion), the superior title, und-r which alone they can be ousted 
from possession of the lands, is not in the zemindar or his re¬ 
presentatives, but in the Crown. They will, therefore, humbly 
advise Her Majesty to affirm the decree under appeal, and to 
dismiss this appeal with costs. 

Agent for Appellant : T. L. Wilsofi. 

Agents for the Respondent : Sar^t'oxv Sc Liayfon; 
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DAMODHAR GORDHAN .Defendant; 

AND 

DEORAM KANJI. deceased, by his So«s and 7 

Heirs. J Plaintiff. 

ON APPEAL FROM THE HIGH COURT OF JUDI .'ATURE, AT 

BOMBAY. 


Cessio^f of British Territory—Prerogative of the Crown to cede Territory— 

Transfer of Jurisdiction—^Concurrence of Imperial Parliament—Indian 
Evidence Act^ 1872, s. J13, 


In the province of JCattywary subject in its entirety since 1820 to the 
supreme authority of the British Government, the Thakoor of Bhownuggnr 
was possessed of certain talooks, which had never been brought under the 
ordinary British administration, and in which the Thakoor exercised a wide 
civil and criminal jurisdiction, subject only to the supervision, laws, and 
regulations of the ICattyiuar Political Agency. He was also possessed, 
within the same province, of other talooks, including Gangli which in 
1802 had been ceded to the British Government and in 1815 had been 
placed under the ordinary jurisdiction of the British Courts of the Bombay 
Presidency. In 1848, Gangli was included in a lease granted by the 
British Government to the Thakoor, which by mutual agreement, dated the 
23rd of October, 1860, was cancelled, and there under the British Government 
conceded as a favour,not as a right,the transfer of Gangli and other territories 
from the district of Gogo which was subject to the regulations,to the districts 
under the control of the Kattywar Political Agency. Delay having arisen 
in completing this transfer, the Governor General in Council, on the 3 *®^ of 
May, 1865. authorized its completion, “Her Majesty’s Secretary of State 
having decided that JCattyioar was not British territory,” Thereafter, on the 
29th of January, 1866, it was notified, in Bombay Govern¬ 

ment Gazette that Gangli. by reason of the cession thereof by the British 
Government to the Thakoor of was removed from and after 

the ist of February of that year from the jurisdiction of the Revenue, Civil, 
and Criminal Courts of the Bombay Presidency. And on the 4th of January, 
1873 (after the Indian Evidetue Act. 1872, had come into force), it was 
notified in effect in the indian Gazette that Gangli was, on the 1st of 
February, 1866, ceded to the state of Bhownuggnr. 

Previous to the notification in 1866, a decree for redemption of mortgaged 
land situate it Gangli was made by the British Court of Gogo. and 
reversed by the Judge of Ahmedab<id; the case being subsequently remanded 
by the High Court at Bombay to the Judge, who thereupon restored the 

* Present :— THE I.ORD CHANCELLOR (I.ORD LORD SELBORNE 

Sir James w. Colvjle, Sir Barnes Peacock, Sir Montague 
E. Smith, and Sir Robert p collier. 
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original decree, notwithstanding that in the interval the first-mentioned 
notification had appeared. The High Court confirmed this order, holding the 
notification to be insufficient to prove a transfer of jurisdiction. In review 
of this order, the High Court confirmed the same, on the ground that it was 
beyond the power of the British Crown, without the concurrence of the 
Imperial Parliament, to make any cession of territory within the juris¬ 
diction of any of^ the British Courts in India in lime of peace to a foreign 
power:— 

Held, by their Lordships, that the appeal from this last-mentioned order 
passed in review must be dismissed. 


The jurisdiction of the Courts of the Bombay Presidency over Ganfrli 
rested in 1866 upon British statutes, and could not be taken away or altered 
(as long as Gang^li remained British territory), so as to substitute for it any 
native or other extraordinary jurisdiction, except by legislation in the 
manner contemplated by those statutes. 

The transfer of British terriiories from ordinary British jurisdiction to the 
supervision, laws, and regulations of a political agency, by excluding such 
territories from the British regul,»tions and codes theretofore in force therein, 
and from the jurisdiction of all British Courts theretofore established therein, 
with a view to the substitution of a native jurisdiction .under British 
supervision and control, cannot be made without a legislative Act. 

Such transfer of jurisdiction, even if valid, would not amount to a cession 
of British territory to a native State ; nor would it deprive the Crown of its 
territonal rights over the transferred districts, or the persons resident therein 
of their rights as British subjects. Although their Lordships entertained 
grave doubts (to say no more) as to the concurrence of the Imperial Parlia¬ 
ment being necessary to effect such cession of territory, yet such cession is a 
transaction too important in its consequences, both to Grtat Britain and to 
subjects of the British Crown, to be established by the above decision 

attributed to the .Secretary of State, or by any uncertain inference from 
equivocal acts. 


J. C. 
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V* 
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-LHIS was an appeal front a decree of the High Court of Bombay 
made on review on the 24th of March. 1873, whereby that Court 

r/vT 1° dated the 2nd of December. 

1870, affirming, on special appeal, a d-cree of the Assistant Judge 

o Ahmedabad of the llth of August, 1867, which affirmed a 

decree of the Moonsifl’s Court, dated the 19th of April, 1865. 

O" the 3rd of September. 1864, DgoPrrm AT^rtyV. deceased, an 

mhabitant of Gangli, filed his plaint in the Moonsift's Court at 
Oogo. against the Appellant, Damodar Gordhan, and Naran Kal 
yanjt and Laoji Kalyanji, claiming to redeem a piece ^f fand 
St uate m the village of Gangli. which had been! as Seoram 

alleged, tn the year 1812 given by him in gbas-gharemyr o' 

gage, for the purpose of securing Rs. 60 to one Gordhan 
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Hat'Jiafhf the father of the appellant T>amodar Gordhan. Ghas- 
gharemya was explained to be a mortgage with possession, under 
which the produce of the land is taken instead of interest.*' 

At the date of the institution of the suit the village of Gangli 
formed pari of the pergunnah of Gogo, in the zillah of Ahmedahad^ 
in the Presidency of Bombay. 


On the 26th of September, 1864, the Appellant and the other 
Defendents filed their written statement whereby they disputed 
the mortgage, and alleged that the property had been given to 
Gordhan Harnath in absolute sale in the year 1813. Issues were 
settled for trial on the 26th of September, 1864, and documentary 
and oral evidence at great length was adduced on behalf of the 
Plaintiff and the Defendants on each side, principally with the 
view of shewing that the document of title relied on by the 
opposite party was a forgery. On the 19th of April, 1865, the 
Moonsifl of Gogo mad“ a decree whereby it was ordered that, on 
payment of Rs.60, the Plaintiff should recover possession of the 
property in dispute, and that the Defendants should bear the costs 
of the suit. 


On the 18th of January, 1866, the Assistant Judge of Ahme- 
dabad reversed the Moonsiff’s decision with costs. Subsequently, 
on the 12th of December, in the same year, the High Court 
reversed this decree, and remanded the case for a fresh decision. 

On remand, by a decree dated the 11th of August. 1869, the 
district Judge of Ahmedabad conhrtn^d the decree of the Moonsiff 

of Gogo with costs. 

On the 17th of November, 1869, the Appellant preferred a 
special appeal from the decision of the district Judge of Ahme- 
dabad to the High Court of Judicature, Bombay, mainly on the 
ground that the Judge had no jurisdiction to try the appeal, as 
the village in which the land was situated had been removed from 
the jurisdiction of the Civil Courts before the appeal was decided. 

On the 2nd of December, 1870, the High Court pronounced a 
decree confirming the decree of the lower Appellate Court with 

costs. 

The material part of the judgment of the High Court was as 
follows :— 

The disputed land is situated in the village of Gangii, within 
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the pergunnah of Gogo (vide Act VI. of 1859), and that p^rgunnah 

forms part of the zillah of as established by sect. 16 

Reg. II. of 1827. 

“ But it is argued that the village of Gangli had been removed 
from the^urisdiction of the Civil Courts of the Bombcry Presidency 
previous to the di.sposal of the case by the district Judge of Ahme- 
dahad, and that, consequently, his decree is illegal. 

“ This argument is founded on a notification dated the 29th of 
January, 1866, and published at page 197 of the Bor„bay Govern- 
ment Gazette for that year. It runs as follows 

* Revenue Department. 

It IS hereby notified that, in accordance with a convention 
made between His Excellency the Governor of Bombay and His 
highne---s the Thakoor of Bhoxvnuggnr, ihe undermentioned villa- 
ges belonging to the Thakoor oi Bhoxvnuggnr, and situated in the 
pergunnahs of Dhandooka, RanPore and Gogo. zillah Ahmedadad. 

Mlhav"^/", February, 1866. Sanwat 1922. 

Mahavud 2nd, removed from the jurisdiction of the Revenue,Civil 

and Criminal Courts of the Pre*=idenrv f r 

.o p,,H, poiiHd 

rTh^k 7™'° of the ..look of 

the Thakoor of Bhownuggur, heretofore in that province. 

Sehofe Talooka 

“ Gangli, 

By Order, 

(Sd.) 5 Chapman^ 

Secretary to Government. 
Bombay Castle, 29th January, 1866 " 

It was issued, merely ‘ by order * Ark,.e ■ u authority 

in the G.J.e and under th^^ 

ministerial officer under Cov signature of the highest 

W.. to oir., H° 7 T'"'’ " ”« Iff i> 

it omits to recite the law h' "material point, for 

Governor in cTncU thT " v ‘h 

CMl and Criminal Courts oMhis PresTdlnly" 

» OL. III. 
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“ It has not been shewn to us that any such law exists, and, on 
the contrary! we find that at the time this notification was issued 
sect. 6, Reg, 1. of 1827, which provides that * regulations are to be 
in force at such places and from such periods as may be declared 
in a regulation actually in force ’ was unrepealed; and as the 
regulation establishing the Ahniedabad zillah, of which the village 
of Gangli forms a part, was also unrepealed, it follows that a 
legal enactment was necessary to eftect the object which Govern¬ 
ment had in view when issuing the notification referred to. It 
was suggested in the course of the argument that the notification 
might have been issued under c. 2, sect. 16, Reg. II. of 1827; 
but even admitting that this law gives the Governor in Council 
power to cede territory, no authority could be assumed to exist in 
that body summarily to abrogate any law in force in such territory 
in the face of sect. 6, Reg. I. of 1827. 


That this notification is inefficacious is still more apparent 
when we come to look at the full force it was intended to have, 
for it purports to affect not only the local Courts, but also the 
High Court, which, under sect. 1, Reg. II. of 1827, and sect. 9 of 
24 & 25 Viet. c. 104, has jurisdiction over all the territories sub- 
ordinate to the Presidency of Bombay in which the code of 
regulations has operation by enactment. It seems to us, there¬ 
fore, that the notification referred to is, as far as the argument in 
this case is concerned, of no eftect whatever, and that the village 
of Gangli not having been legally removed from the jurisdiction 
of the district Court of Ahmedabad, the decree of the Judge must 
be upheld.” 


On the 31st of January, 1872, the Appellant presented a 
petition of review in the High Court. The grounds on which 
the petition was presented, so far as material, were as follows :— 

1. That the Court was wrong in considering that the Judge had 
jurisdiction to decide the case. 2. That the additional evidence 
which the petitioner had obtained from Government since the 
decision of the ca?e would shew that the village in question was 
removed from the jurisdiction of the Civil Courts, and transferred 
to Bhownuggur by the Government of Bombay, with the consent 
and sanction of the Governor-General of India in Council and the 
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Secretary of State, and that the Government had authority to 
remove it from the jurisdiction of the Civil Courts. 

On the 25th of April, 1872, a rule nisi was granted on the 

ground of jurisdiction to shew cause why the decree of the High 

Court (December 2, 1870) should not be reversed or varied, and 

on the 16th of December, 1872, the rule was made absolute with 
costs. 
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The additional evidence referred to comprised the following 
documents, which were filed in the Court with the petition of 
review. The first was a copy letter from the Secretary of the 
Foreign Department of the Government of India to the Acting 

Secretary of the Government of Bombay, dated the 31st of May, 
1865, in these terms: — 

I have the honour to acknowledge the receipt of your letter 
dated the 10th instant, No. 80, forwarding copy of a communica¬ 
tion from the Thakoor of Sho%vnitggur, asking for an early settle¬ 
ment of the arrangements entered into with him by Sir Georee 

Clerk, 


2. The Thakoor s present application is understood to refer to 

the contemplated transfer of the town of Bhownu^gttr, of the 

district of Sehorc, and of the villages in Dhttndooka and Gogo, to 

the supervision laws and regulations of the Kattywar I’olitcial 
Agency. 


3 . His Excellency in Council observes that this matter, in 
common with the general question of the future administration of 
Kattywar, was referred for the final consideration of the Bombay 

Government in my predecessor’s letter No. 132, dated the 13 th 

February. 1865. As Her Majesty’s Secretary of State for India 
has decided that Kattywav is not British territory, the projected 
transfer will have been legalised by the agreement concluded 
between Sir Gcor-ge Clerk and the Thakoor, which subsequently 
received the sanction of the Secretary of State, with the reserva¬ 
tion that, in the event of gross misconduct on the part of the 
Thakoor, these territories shall revert. 

4. His Excellency in Council authorizes the contemplated 
arrangement being at once carried into effect. The Government 
of Homftay will be judges of what shall constitute gross miscon- 

I 2 
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duct, and will be careful to append to the original agreement a 
stipulation embodying the Secretary of State’s reservation upon 
that point.” 

The second document was a copy resolution of the Revenue 
Department of the Government of Bomhayt dated the 28th of 
January, 1871 ;— 


iC 


Revenue Department, 


'^Bombay Castle, 28th of January, 1871. 

“ Memorandum from the Oriental Translator to Government, 
No- 1169, dated the 18th of November, 1870: submitting sub¬ 
stance of a petition from Damodhar* Gordhan, praying that he may 
be ordered to be furnished for production in the High Court, with 
a copy of letter from the Secretary of State or other authority 
under which certain villages of the Gogo, Dhundooka and Banpore 
talookas were transferred to Bhownuggur with the civil and 
criminal jurisdiction over them : as the Judges of the High Court 
have, in a suit filed against petitioner, to recover certain land in 
one of the transferred villages in which he contended want of 
jurisdiction, declined to recognise the legality of the transfer, 
exempting the villages from the jurisdiction of Her Majesty’s 
High Court, on the ground that the Bombay Government had no 
power to remove them from the jurisdiction of the Civil Court 
without legal authority. 


Memorandum from the Revenue Commissioner N.D. No. 343, 
dated the 20th of January, 1871 ; submitting with his remarks, a 
report by the Acting Collector of Ahmedahad." 


“ Resolution,—Her Majesty’s Government, in concurrence with 
the opinions of the law officers of the Crown, have decided that 
the Government of India has power to cede territory to native 


states, and ‘ is the sole judge of the considerations of state policy 
by which grants of territory must be determined. The cession 
of certain villages in the Gogo, Dhundooka and Ranpore pergun- 
nahs from British territory to the jurisdiction of the Thakoor of 

was directed to be made by the Government of India. 
Amongst these is the village of Gattgli, situated in the pergunnah 
of Gogo of the Ahmedahad zillah.” 


The third document was an extract from the proceedings of the 
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Government of Dowfeay in the Revenue Department, dated (he 

14th of April, 1870 

The Viceroy and Governor-General in Council has considered 
with much attention the important papers forwarded with the 
resolution of the Bombay Government in the Revenue Depart¬ 
ment, No. 3, dated the 3rd of January, 1870, and desires me to 
convey to you the following observations for the information of 
His Excellency the Governor of Bombay in Council. 

“ 2. The Governor-General in Council, as at present advised, is 

of opinion that a Legislative Act of the Government of India is 

not required to give effect to the arrangements made between the 

Somfeay Government and the State of Edur and sanctioned by the 
Secretary of State. 


3. Her Majesty’s Government, in concurrence with the opinion 
of the law officers of the Crown, have decided that the Govern¬ 
ment of India has power to ced» territory to native states, and 

ts the sole judge of the considerations of state policy by which 
grants of territory mu-t be determined. It is a necessary in¬ 
ference from the possession of this power that no Act of any 
Legislature IS necessary to give effect to such a fact. The juris- 
iction of British Courts must cease as soon as the territory over 
which It was exercised ceases to be British territory. 

4. The only question which can possibly arise is whether the 
Indian Courts would recognise the validity of the arrangement if 

Co ‘‘^^m ; and on this point His Excellency in 

Council does not see how the question of the validity of such a 

ortherr r f I?'"'' come before the Courts, or in the event 

issue as to Tand o ^"7 decree which they might 

territory 


the first Ihe Edur Slate, however, of whici 

last r T Governor-General ,n Counci 

was in the copy of the dispatch from the Bombay Government tc 

larde^TZ H 

8th idem a Department with your No. 2784, dated the 

* such as ought not to have been made without the 
previous sanction of the Government of In.^ur. They are in sub- 
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stance a treaty by which each party tansfers to the other certain 
rights and certain portions of territory. But it is provided by 
33 Geo. 3, c. 52, s. 43, that the Government of Sombay shall not 
negotiate or conclude any treaty with any Indian Prince or State 
without the authority of the Governor-General of India in Council 
or of the Court of Directors, for which that of the Secretary of 
State is now substituted. 


6. The defect arising from the want of previous sanction may 
be considered as cured by the subsequent sanction which the 
Secretary of State has extended to the transaction in his revenue 
despatch to the Bombay Government, No, 67, of the 16th of Sep¬ 
tember, 1869. But I am to point out that it would have been 
more in accordance with the requirements of the law if the pro¬ 
posed arrangements had been previously submitted for the orders 
of His Excellency the Viceroy and Governor-General in Council, 
and 1 am to request that this course may in future be pursued 
before any such negotiations are entered on with any Indian 
Prince or any foreign state or power,** 


On the 1st of September, 1872, the Indian Evidence Acf came 
into operation, sect. 113 of which contains the following pro¬ 
vision :— A notification in the Gazette of India that any portion 
of British territory has been ceded to any native state, prince, or 
ruler shall be conclusive proof that a valid cession of such terri¬ 
tory took place at the date mentioned in such notification.” 

On the 4th of January, 1873, a notification appeared in the 
Gazette of India in these terms :—” The Governor-General hereby 
notifies the fact that the villages mentioned in the schedule here 
below appended were on the 1st of February, 1866, ceded lo the 
State of Bhownuggur.'* Among the villages enumerated in the 
schedule was GangH. 


On the 24th of March, 1873, the High Court at Bombay pro¬ 
nounced judgment on the Appellant's petition of review. The 
material portions of that judgment are as follows ;— 

“ The question of jurisdiction has now been formally argued 
before us. 

The Appellant s arguments put shortly amount to this : that 
the right to cede territory was vested in the Court of Directors in 
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concert with the Board of Control, who had power to acquire 
territory and to make treaties with foreign princes, to which 
right the Secretary of State for India succeeded under the provi¬ 
sions of sect. 3, chap. 106, of 21 & 22 Viet. ; that this Court, under 
sect. 57, sub-sect. 10, of the Indian Evidence Act, was bound to 
accept the territorial alterations notified in the proclamation in the 
Bombay Government Gazette-, and further that this Court, being 
bound by the law, cannot but hold the cession to be valid under 
sect. 113 of the same Evidence Act, coupled with a notification in 
^e Gazette of India, 4th January, 1873, as follows The 
Governor-General of India in Council hereby notifies the fact that 
the villages mentioned in the schedule here below appended were, 
on the 1st of February, 1866, ceded to the State of Bho-wnuggnr ' 
(the village of Gangti being included in the same schedule). 


Whereas on behalf of the Respondent it was urged with much 
orce and ability that the power to cede territory, and therewith 
to transfer the allegiance of subjects, was never possessed by the 
Court of Directors, and therefore could not be transferred to the 
Secretary of State, such power residing in the Imperial Legisla- 

noi% T ' ‘he recent 

notification m the Gazette of India made for the purposes of 

of the L I worthless, it being nltra vires 

o the Legislative Council, as in various ways in defiance of Acts 

of Parliament; that the Legislature had no power to make retro- 

ittnVe'r -rn 

decided against the Respondent, the AppelJant having 
aj^ready attorned to the jurisdiction cannot now be heard to 


argument to the jurisdiction, the Respondent 

at omTrt". untenable; it is advisable, therefor, 

the outset, to dispose of that question. Certain English case 

can\eT support of the contention that a sui 

can be carried on within British jurisdiction as regards land i 

sher'^" erritory, but none of those cases go to the length o 

BrU^hC T iunsdiction can litigate in : 

British Court to recover land situated out of British territory, an, 

esTthl^Th’' application to the present case. It is mani 

est that the acts and conduct of parties cannot of themselves giv, 
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any Court a jurisdiction not before possessed over the subject- 
matt'^r in dispute ; and it is also manifest that if the legal effect 
of the cession of territory notified was tc remove the village of 
Gangli out of the jurisdiction of the district Court of Ahmedabad^ 
sects. 3 and 37, Act XXIII. of 1861, provided an absolute bar to 
the Judge’s hearing this appeal. 


“ Two main questions arise in this case ; on*', as to the eflect of 
the declaration in the Gazette of India in January last, that terri¬ 
tory has been ceded, and the other as to the validity and legality 
of the cession itself. 


“ The power of the Indian Legislature to create such a statu- 
tory presumption having been challenged on the ground that it 
affects the authority of Parliament, we find that the first of these 
questions involves an inquiry into the very serious one of the^ 
Crown’s prerogative to cede territory. 


We prefer then first to consider, with regard to the second 
question, what rights for cession of territory were vested in the 
East India Company \ for il is clear that only those powers which 
the Company possessed ‘ either alone or by the direction and 
with the sanction of the Commissioners of the Affairs of Jndiaf 
devolved upon Her Majesty’s Secretary of State. 

“ We know that from the time of their first charter, granted by 
Queen Elizabeth in 1600. down to 1767, the Company were mere¬ 
ly recognised as traders, but as their struggles with the French 
company left them at the peace of 1763 masters of a large por¬ 
tion of territory, their position attracted the attention of Parlia¬ 
ment, and the House of Commons appointed a committee to 
inquire into the nature of the Company’s charters, the inquiry 
resulting in their being continued by 7 Geo. 3, c. 57, s. 2, in pos¬ 
session of their territorial acquisitions and revenues, as w^ll as 
their exclusive trade, until the 1st of February, 1769, on condition 
of the payment of a certain annual sum. 

“ From this date the Company’s exclusive trade and govern¬ 
ment were renewed from time to time, until by 3 & 4 Will. 4, 
c. 85, thei rtrade was suspended, except in so far as it might be 
carried on for purposes of government, their term of government 
being continued until the 30th of April, 1854, and finally this 
term was renewed ‘ until Parliament should otherwise provide, 
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until in fact the passing of 21 & 22 Viet. c. 106, which transferred 
the government of Indm to I-fer Majesty'. 

We see, then, that from the year 1767, when the East India 
Company's territorial acquisitions were first recognised as British 
territory, they were from time to time continued in possession of 
them subject to the authority of Parliament. 

It IS alleged that the Company, in concert with the Board of 
Control, had power to acquire territory, and to make treaties with 
foreign princes, and it is argued that (hey must have had power to 

cede territory also for the purposes of such treaties ; but we see 

clearly that whatever powers the Company and Board possessed 
were derived from Parliament. All the charters from 1767 

expressly entrust the Company with possession and government of 

t e British territories, and appropriation of the revenues (as a 
necessary means of governing) for the Crown, and the Board of 

Commissioners was created with ‘full power and authority to 

superintend, direct, and control all acts, operations, and concerns 
which anywise relate to or concern the civil and military govern 

ment and revenues of the said territories and acquisitions in the 

-inT R r; inferred that the Company 

treati!s°t th 

the r states in fxdia for guaranteeing 

their possessions, nowhere are we able to find any indication of an 

authority to dismember already existing British territories. On 

he contrary, it is a significant circumstance that Parliament ex- 

press y provided the Court of Directors with power under the 

direction and control of the Board of Commissioners to ‘declare 

and appoint what part or parts of any of the territories under the 

government of the Company should from time to time to be subject 

to the government of each of the several presidencies then subsist 

or to be established, and to alter from time to time the 

■ I ^'eutenant-governorships.’ If, therefore 
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p. 185, gives two instances of cession (not under treaty of peace) 
by the East India Company to a foreign state previous to 1858 :— 
“ 1 . In 1817, a cession by treaty in full sovereignty to the 
Sikhumputtee Rajah of a part of territory formerly possessed by 
the Rajah of Nepaul^ but ceded to the East India Company by a 
treaty of peace. 


2. In 1833, a cession by treaty to Rajah Pooi*tuidet^ Singh of 
a protion of Assam lying on the south of the Burmmpooter river, 
by which the Rajah bound himself‘in the administration of justice 
in the country now made over to him to abstain from the practices 
of former Rajahs of Assam as to cutting off ears and noses, 
extracting eyes, and otherwise mutilating and torturing.' 

“ Alluding to the latter case Mr. Forsyth adds : ‘ This is not a 
very satisfactory precedent, and it shews the kind of risks to which 
British subjects might be liable on being transferred to a semi- 
barbarous powers.* 


“ And certainly these two isolated cases furnish no sufficient 
presumption of the existence of a prerogative of which we cannot 
find any trace in any of the various Acts defining the Company’s 
status and powers. 


“ Holding, then, that the power to cede territory was not one of 
the powers to which the Secretary of State succeeded under the 
Act transferring the Government of India to Her Majesty, we turn 
to consider the effect of the Gazette of India notification. 

“ Sect. 113 of the Evidence Ac/, which received the assent of 
the Governor-General on the 15th of March, 1872, runs thus ; ‘A 
notification \n Gazette of India thaii any portion of British 
territory has been ceded to any native state, prince, or ruler, shall 
be conclusive proof that a valid cession of territory took place on 
the date mentioned in such notification. 


“ This section was first introduced in the Amended Bill, pre¬ 
sented on the 30th of January, 1872, to the Legislative Council of 
the Governor-General, with these remarks by the Select Com- 
mittee ; ' A conclusive presumption is a direction by the law that 
the existence of one fact shall in all cases be inferred from proof 
of another This we have provided in sections 112 and 113,* and 
‘ we have provided in the chapter on the Burden of Proof that a 
notification in the Gazette that a territory has been ceded to a 



VOL. m.j 


INDIAN APPEALS. 


115 


native prince shall be conclusive proof of a valid cession at the 

date mentioned in the notification. The object of this section is 

to set at rest questions which, as we are informed, have arisen on 
this subject.’ 

Our judgment in this case was passed on the 2nd of December, 
1870, when there existed only the notification of the Bombay 
Gazette, dated the 29th of January, 1866, and we granted the 
review on the 16th of December, 1872, in order that it might be 

argued whether the sanction of the Secretary of State did not 
Operate to create a valid cession. 

“ But on the 4th of January, 1873, appeared in the Gazette of 

India the notification that the village of Gangli, with several 

others, had been ceded seven years before ; and we are now told 

that even though the approval by the Secretary of State of the 

cession be not all sufficient, we cannot consider that question- 

No doubt this would be the effect of sect. 113, provided that 

It lay within the power of the Legislative Council to make such a 
law. 


hat, then, are the powers of the Council of the Governor- 

General? By sect. 43, 3 & 4 Will 4 r r 

' , T %viu. ‘t, c. the Governor- 

General in Council was empowered to legislate for Jndia. except 
that he shall not have the power of making any laws or regula¬ 
tions which shall in any way affect any prerogative of the Crown 
or the authority of Parliament ... or any part of the unwritten 
laws or constitution of the United Kingdom of Great Britain and 
Ireland, whereon may depend in any degree the allegiance of any 
person to the Crown of the United Kingdom,' or to the ‘sovereignty 

and dominion of the said Crown over any part of the said terri- 
tones. icnj 

This section was repealed by sect. 2, Act 24 & 25 Viet. c. 67 
the Indian Councils’ Act, but by sect. 22 of this Act it was again 
provided that the Governor-General in Council shall not have 
the power of making any laws or regulations . . . which may affect 
the authority of Parliament ... or any part of the unwritten 
laws or constitution of the United Kingdom of Great Britain 
and Ireland, whereon may depend in any degree the allegiance of 
any person to the Crown, or the sovereignty and dominion of the 
said Crown over any part of the said territories.’ Further on, in 
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sect. 24 of the same Act, we find that ‘ no law or regulation made 
by the Governor-General in Council (subject to the power of dis¬ 
allowance by the Crown as hereinbefore provided) shall be deemed 
invalid by reason only that it affects the prerogative of the 
Crown.’ 

“it is notable circumstance that the wording of the repealed 
section of 3 & 4 Will. 4, c. 85, and of sect. 22 of the Councils* Act 
substituted for it, differs only in one particular, f.e., that in the 
latter the words ‘prerogative of the Crown* are omitted, nor is it 
easy to understand the reason for this omission. Prior to this Act 
no general power was given to the Crown to disallow laws made 
by the Legislative Council. 

“Sect. 26 of 16 & 17 Vicl. c. 95, declared that ‘no law or regu¬ 
lation was to be invalid by reason only of its affecting any pre¬ 
rogative of the Crown, provided it had received the previous 
sanction of the Crown, signified in a prescribed form,’ and the 
Councils* Act which repealed this made express provision for the 
transmission to the Secretary of State for India of copies of all 
laws and regulations assented to by the Governor-General, and for 
their disallowance by Her Majesty. 


“In neither case was any law affecting the prerogative of the 
Crown to be deemed invalid, provided that before the passing of 
the Councils' Act the Crown had previously sanctioned it, or that 
after that period, it had not been disallowed. 

“ But the Law expressly prohibiting the Legislative Council of 
India from making any law affecting the authority of Parliament 
is no way varied or altered by the Indian Councils' Act. 

“The value, therefore, of sect. 113 of the Evidence Act depends 
on the constitutional question of prerogative. If the Crown alone 
has power to cede territory, then this provision of the law is valid 
and binding so long as it is not disallowed ; but if. on the other 
hand, that power can only be exercised with the authority of Par- 
liament. it follows, as a matter of course, that the Legislative 
Council exceeded its powers, and that sect. 113 was and must con- 


xe to be bad law. 

On this point we have been referred to the opinions of Grotius 

ttel Puffendorf,Chalniera,WheatoH,PUillimore, and Tre^fss.who 
appear to support the proposition that no power resides in the 
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Crown to cede territory save under circumstances of necessity. 
Most of these writers are referred to by Mr. Fofsyth in the work 
to which we have alluded above, and the conclusion at which he 
appears to arrive is, that while the Crown can by virtue of its pre¬ 
rogative, without any doubt, make cessions by treaty of peace at 
the close of a war, its power to cede territory in any other way is 
extremely questionable. Vattel, Puffendot^f, and Grotins may or 
may not be accepted as authorities, but Mr. Fofsyth strengthens 
his opinion by a consideration of known precedents. He quotes 
various instances of cessions made in adjustments of quarrels 
between nations, but can only find two in support of the Crown’s 
unconditional prerogative. The case of the Orange River territory, 
and the sale of Dunkirk, by Charles II., and the latter of these 
two he regards, with much reason, as hardly a constitutional pre¬ 
cedent. With reference to the Orange River territory, we have 
been unable to consult the correspondence to which reference is 
advised, but as it is questionable whether the British nation ever 
acquired a right of property in the territory, it may be more easily 
allowed that it was in the power of the Crown to rescind that 
which It had enacted by its letters patent without reference to 
Parliament. The cases, moreover, are not analogous, for the 
British territories in India have been the subject of parliamentary 
legislation from the time of their acquisition, and have become 
thereby a material part of the property, and, therefore, of the body 
of the State. It appears to be considered by some, vide Lord 
PirWsfon s speech in the debate on the Relinquishment by the 
British Crown of the Protectorate of the Ionian Islands, that a 
distinction exists between cessions of British freehold and of terri¬ 
tory acquired by conquest during war, and not by treaty, or ceded 
by treaty and held as possessions of the British Crown, but the 
cases he quoted were all, observed Mr. Forsyth . cessions at the 
Close of a war. On what principle can such a distinction rest ? 


All subjects of the Crown possess the same rights, and incur 

e same obligations. Allegiance by the English law is correla- 

tive with protection, and is to be looked upon as a relation, not 

only between a sovereign and subjects, but as between a corpora- 
tion and its members. 


That Her Majesty’s subjects in India have the 


same rights with 
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all her other subjects is clear from the Queen’s proclamation of 
iS^6 1858 ; the same fundamental rule, restricting the prerogative of 
Damodhar Crown from interference with the allegiance of subjects and 
Gordhan their right to protection, must apply equally to all and every part 

Deoram of her Majesty’s dominions. 

Kanji. 

1 atteVs arguments on the principles involved commend them¬ 
selves to our reason. In his Book I., ch, 21, sect. 263, he 
says : A nation ought to preserve itself, it ought to preserve all 
its members, it cannot abandon them, and it is under an engage¬ 
ment to support them in their ranks as members of the nation. 
It has not, then, a right to traffic with their rank and liberty on 
account of any advantage it may expect to derive from such a 
negotiation. They have joined th^ society for the purpose of being 
members of it. They submit to the authority of the State for 
the purpose of promoting in concert their common welfare and 
safety, and not of being at its disposal like a farm or herd of 
cattle. But the nation may lawfully abandon them in a case of 
extreme n-^cessity, and she has a right to cut them oft from the 
body if the public safety requires.” In considering further whether 
the Prince has power to dismember the State, he says that ‘ this 
depends on whether he has received full and absolute authority 
from the nation,’ and proceeds: ‘The nation ought n^ver to aban¬ 
don its members but in a case of n*>cessity, or with a view to the 
public safety, and to preserve itself from total ruin, and the Prince 
ought not to give them up for the same reasons. But since he 
has received an absolute authority, it belongs to him to judge 
of the necessity of the case, and of what the safety of the state 
requires.’ 

“ We have no knowledge of the reasons which induced the 
transfer of Gangli other villages to the State of Bhownuggur, 
but it is certain that there existed no such necessity as is recog¬ 
nised by the publicists. 

“If, then, it be a fundamental law that the sovereign cannot of 
himself dismember territories, and that be can only do so with the 
• sanction of the people in cas-^s of real necessity, it follows that the 

Indian Legislature cannot make, and the Crown cannot sanction, 
a law having for its object the dismemberment of the State in 
times of peace. 



VOL. iir.j 


INDIAN APPEALS. 


119 


Further, if trie sanction of Parliament be necessary for a cession 
in times of peace, and if allegiance be indefeasible, it follows that 
such a direction of the law as the one we are contemplating must 
of necessity aflect th- authority of Parliament, and those un¬ 
written laws and constitution of the United Kingdom of Gt^eat 
Britain and Ireland whereon depends the allegiance of persons to 
the Crown of the United Kingdom, 

“ This being so. sect. 113 of the Indian Evidence Act, though 
not disallowed, is not protected by sect. 24 of 24 & 25 Viet. c. 67, 
and we cannot, therefore, follow its directions. For these reasons 
we decline to alter our decision, which will th-^refore stand.*’ 

In pursuance of special leave duly granted by the High Court 

the Appellant appealed to Her Majesty in Council against the 
last^mentioned decree. 


Sir W. V. Harcourt O.C., Fitzjames Stephen, O.C., and E. Mac- 
naghten, for the Appellant. 

Eoysyth, Q.C., and Hell, for the Respondent. 


Sir W. V. Harcouft, Q.C.: —The Government of India, as repre¬ 
senting the Crown, has pow-^r to cede territory to native states 
princes, and rulers, and is the sole judge of the considerations of 
state policy by which such grants of territory must be determined. 
It IS not now argued that the right of the Crown so to cede terri- 
tory IS a derivative right under 21 & 22 Viet. c. 106, s 3 The 
two main questions dealt with in the judgment of the High Court 
are : („) as to effect of the notification in the Indian Gazette of 

ilT/’ !?’ had b^en ceded; (6) as to the 

a idity and legality of the cession so notified. As respects (a) the 

Court was bound under sect. 57, sub-s. (lO) of the Indian Evidence 

Act accept the territorial alterations notified in the Gazette. The 

notification of 1866. coupled with a subsequent one dated the 4th 

is/rsettr’ r ; Evidence Act, 

72, settles the fact of cession.though itis unnecessary to argue that 

lo't As respects (6) it is distinctly 

disputed that, as stated by the judgment, only those powers whicJI 

t he Company possessed, either alone, or by the direction and with 
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the Commissioners of the Affairs ofdevolv¬ 
ing ed upon Her Majesty’s Secretary of State. No doubt that is stated 

ShIn’* M argument of the Appellant in the Court below ; 

^ but nothing can be more inaccurate than to say, as is stated further 

S/,"' ■” judgment, that 2I& 22 Viet. c. 106. transferred the 

__ Government of India to Her Majesty. The notion which pervades 

the whole of the judgment of the High Court is, that the pre- 
rogative of the Crown and the power of the Secretary of State 
are derived from various Acts of Parliament, and have no existence 
except so far as they are created and defined by such Acts. It 
also declares that the East India Company and Board of Control 
although they could make peace and war, and conclude treaties, had’ 
no power to dismember e.xisting British territories, and that two 
isolated cases of cesssion cited by Mr. Porsait* in his Cases and 
Opinions on Constitufional Law, cannot establish the existence of 
a prerogative^ not evidenced by the various Acts which defined 
the Company’s status and powers. But as a matter of fact the 
East India Company from first to last exercised the power of 
ceding territories; and the Respondents throughout their litigation 
have failed to shew any casein which parliamentary authority 
was invoked to validate any cession. So far as the evidence of 
the fact cession is concerned, the notification of 1873, under the 
Indian Evidence Act, 1872, sect. 113. is important. It denotes 
agreement on the part of the Indian Legislature to particular 
cession, so far as such agreement can avail ; but the question now 
argued relates to necessity of the assent of the Imperial 
Legislature in order to validate a cession made by the authority 
of the Crown. For no doubt, whether under 3 & 4 Will. 4, c. 85 
or under 24 & 25 Viet. c. 67, it was and is beyond the power of the 
Legislative Council of India to make any law which limits the 
authority of the Imperial I’arlianient. 

It is argued for the appellant, that the Governor-General in 
Council in this case exercised the prerogative of the Crown as 
Viceroy by delegation. The statutes referred to by the High 
Court affect the legislative and not the executive power of the 
Indian Government ; and the Indian Evidence Act of 1872 is 
relied upon, not as conferring a statutory authority upon the 
Government to cede territory, but as providing statutory evidence ; 
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of cession already made in the exercise of prerogative existing 
antecedently to that Act. [Lord Selborne Of course, if the 
Crown has no power to cede territory without the consent of Par¬ 
liament, or except under circumstances of necessity, no Act of the 
Legislative Councilor India cou\d create such a power.] The 

Legislative Council in India is very much like the Queen in 
Council in respect of its powers and functions. An order by 
either of them which violated an Act of Parliament, or, indeed 
violated the principles upon which parliamentary government is’ 
founded, would be ipso facto void. [Sir J.ames VV. Colvile 
1 he Governor-General in Council can repeal an Act of Parliament 
passed before the Indian Councils Act.'] Ves ; but under Parlia- 
men^ry authority. The judgment of the High Court proceeds 
On the assumption that the title of the Crown to its Indian 
possessions is a derivative title from the East India Company, or 
at least, a title conferred by Act of Parliament (21 & 22 Viet.’ 
c. 106), which is treated as a Transfer Act; (6) That the power to 
cede territory, not being evidenced by any of the Acts of Parlia- 
ment relating to the Company, was not one of the powers to which 
the Secretary of btate succeeded under the Transfer Act [The 
Lord Chancellor referred to Secretary of State for India in 
CouncU . Kamachee Boye Sahaba (l).where it was put in exactly 
the opposite way-that the powers of the Company were delegated 

he Crowe .o cede ,.rri,.,y,„ „ i, „i.,ed. w„ „„f derived 

rom or to be sought for in any of the Acts of Parliament 

relating to ^i-rr. Whatever cession was made in this case wL 

not made by the Crown, but by officers of state under authority 

defined by Act of Parliament.] It will be inconvenient to dec"^ 

this case on side issues. The broad issue is whether the Crown 
can cede territory without Parliament. As to («), the title of the 
Crown as sovereign in India is a paramount title, not in any sense 
derivative. It did not come from the Company, and has nothing 
to do with the Act of 1858. It rests on the broad ground that f( 
a subject acquires territory, he accjuires it for the sLereign an 

no for himself. As the Company acquired land and by Sen¬ 
sible degrees ceased to be a purely commercial corporation, the 
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sovereignty of the Crown over land so acquired immediately 
accrued. The Queen was the paramount sovereign of India long 
before she was so declared by the Act of 1858, which simply 
determined the trust administration of the Company, and did not 
create any title in the Crown which th“ Crown did not previously 
possess. No doubt Parliament might have specially limited the 
prerogative of the Crown ; but save so far as such limitation is 
expressed, the prerogative remains untouched. The Crown is, 
and always was, the paramount authority over India from the 
time when Indian territory was first acquired by British jubjects; 
and it is in vain to look to the powers originally exercised by the 
Company in order to find any limitations to the authority of the 
Crown, which limitations can only be imposed by Parliament. 
Yet the Fiast India Company^ as a matter of fact, from time to 
time exercised the right of ceding territory. The right of cession 
resides in the sovereign power, and the question is, where in any 
particular state does the sovereign power reside ? The sovereign 
power in different states is variously distributed. In Americat 
for instanc‘d, for purposes of treaty, it resides jointly in the Presi¬ 
dent and in the Senat*^ : the exact opposite is the case in England, 
As a general proposition! where the treaty-making power resides, 
there also resides the power of cession. [LORD SelbORNE :—Do 
you contend that the Queen could in time of peace cede a portion 
of Great Britain ? ] It is unnecessary to my argument to contend 
that. [The Lord Chancellor :—Speaking of treaties, they are 
sometimes made subject to the approval of Parliament. ] There 
are certain treaties and stipulations which cannot be carried out 
without the assent and co-operation of Parliament, and in those 
cases the treaty is presented to Parliament, and incorporated with 
the Act which gives effect to it,—for instance, money and extra¬ 
dition treaties, and matters which involve expendi ture. Cession 
of territory, however, does not require the co-operation of Parlia¬ 
ment. [The Lord Chancellor :—Must there not be a distinction 
in that respect between territories of the Crown in the government 
of which a local representative Legislature participates, and those 
which are governed without such aid ?] This is not the case of a 
constitutional colony, and therefore the distinction need not now be 
insisted on. [Sir Barnes Peacock referred to the notification, 
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and pointed out that it involved a transfer of jurisdiction, not a 

cession of t'-rritorv.] It is agr'^ed on ho'^h sides that there has 

he-n a de facto cession. iForsyth, Q. C. That is so. Lord 

Selborne: If Sir Bai'nes Peacock is right, we cannot decide upon 

what in that case would be an imaginary state of facts.] It is 

agreed on both sides not to raise that point ; and under the 

Evidence Act th-re is evidence of a de facto cession. [Lord Sel- 

borne:—T he real question is, whether there was a transfer of the 

village of Gangli from British to foreign territory ?] The Court 

below decided that point, and neither side in appeal disputes it 

[Sir B.ARNEs Peacock:— But if Gangli nevertheless remains part 

of British territory, this Court, under the Evidence Act, must take 

judicial notice thereof.] It is a fundamental fact in thiscace that 

Bho<wnuggur was foreign territory. [The Lord Chanceci.or.— 

The Judges and the Government seem to have been satisfied on 
that point. ] 


There is no use in citing, as the High Court has done, the 
opinions of Grot,us, Vattel, Puffendorf, &c., on a question of this 
constitutional and not international nature. International law 
does not apply as between a municipal court and the sovereign of 
he country in which the Court is established. See the debate in 
the House of Lords, especially the speech of Lord Thurlow, on 
e cessions made at the peace of 1783 : Parliamentary History 
vol. xxii., pp. 430-1, and Forsyth’s Cases and Opinions, p. 183. ‘ 

cumsi'n-- 
ZZll r circumstances of 

dary tr3"^ -f boundaries? Boun- 

cTZl T Z -bitration all involve the right of 

ce- .ion. He referred to the Articles of the Treatv with the IVether 

Z‘reZZst'7 P 

f ^ ® apers, vol. n., p. 370, which involved an exchange 

of subjects and of territories; to a royal warrant erecting tL 

sZe i" 1852 : see British and Foreign 

apers, vol. xb, p. 156 ; [Lord Sej.borne :—These were 
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cial Treaties, vol. xii, p. 1194. See also the order of the 30th 
of January, 1854, abandoning the territory of the Orange River 
which had been erected into the British territory by letters patent 
dated the 21st of March, 1851 ; see correspondence on the stale 
of the Orange River Territory, presented to Parliament, April 10, 
1854; and Forsyth's Cases and Opinions, p. 185. There is no 
instance of parliamentary assent being required to cession by the 
Crown of its territory. In India the Crown has paramount 
authority over states more or less independent, but not abso¬ 
lutely independent, in virtue of which it recently deposed the 
Guikowar of Baroda. And if the Government, responsible for the 
administration of such states, were not at liberty to re-adjust 
boundaries according to its views of policy and expediency, such 
limitation of their authority would be extremely inconvenient. 

A long catena of instances in which the power of cession and 
of exchanging territories has Leen exercised by the Government 
of India is found in Aifchison's Treaties, and will be more parti- 
culary referred to by Stephen. Their general character is, 
that they are not cessions under any stress of necessity. They 
are grants by the sovereign power to its great feudatories in the 
manner which was common in the earlier history of England. 
They were often rewards for great services, and were so granted. 

It can hardly be contended that all the cessions and exchanges 
there enumerated and set fourth were illegal unless or until they 
were severally confirmed by Parliament. The contention on the 
other side to that effect is against all authority and all principle. 
The cession in this case was an act of state, and its validity 
cannot be called in question in one of Her Majesty’s own Courts. 
The cession and consequent removal of the village of Gangli 
out of the jurisdiction of the District Court of Ahmedahad ope¬ 
rated as an absolute bar to the hearing of the appeal on remand 
by the Judge of that Court, and on the hearing of the petition 
of review the High Court ought so to have declared and delf^r- 

mined. 

Fitzjanies Stephen, Q.C., on the same side:—The judgment of 
the High Court, in substance, decided {a) that the power to 
cede territory was not one of the powers to which the Secre- 
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tary of State succeeded under the Act transferring the Govern¬ 
ment of India to Her Majesty ; (fe) that the Crown has no power 
without the sanction of Parliament to cede territory except in 
cases of necessity ; and that, in reference to the Bhownuggur 
cession, “there existed no such necessity as is recognised by the 
publicists ; (c) that sect. 113 of the Indian Evidence Act^ 

though not disallowed, is not protected by sect. 24 of 24 & 25 
Viet. c. 67, and the Court, therefore, could not follow its direc¬ 
tions. In reference to (a), it has already been shewn, and need 
not be further argued, that the sovereignty of the British Crown 
over its Indian territories was in no respect derived from the 
East India Company^ but that the powers originally exercised bv 
the Company were themselves derived from and exercised in trust 
for the Crown. In regard to (c), he repudiated the construction 
put by the High court upon sect. 113 of the Indian Evidence Act. 
to the effect that it purported to give to the Government a 
power of cession which it did not before possess. The section 
assumes that a valid cession of British territory to a native state 
IS a legal possibility ; and if that is an incorrect assumption the 
section has no force or operation whatever. Its intent was and is 
to cut short all questions as to the fact of a particular cession 
having been made, whether by the Crown or by the Secretary of 

State, under parliamentary powers sufficient or insufficient • and 

prescribe the mode in which a valid cession once made should 
he proved in a Court of Justice. 


As to (6), the Bhoxvnuggur- cession was, according to the law o 
Sng/a„rf.valid without an Act of Parliament.He referred to Black 
s ane s statement of the prerogative of making treaties (Sfephef,’- 
ommentar.es [7th ed.] vol. ii. p. 490). The treaties which it i< 
the prerogative of the Crown to conclude may be divided, for the 

tZZrof i ‘hree classes, namely,those made at 

and thos time of peace, but not in ladia, 

of war 7t ‘he end 

the C ’ ‘he Respondent’s case, and is clear, that 

power. The power .s said to rest on the ground of necessity but 

there .. JZl’X 

end of war and the legislative body should he the judge 
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thereof in time of peace. There is no ground for such distinction ; 
for if it be said that the powers of the executive are enlarged by the 
urgency of the case in time of war, it will be found that in nearly 
every instance of the conclusion of a treaty of peace there was 
ample time to consult Parliament if Parliament had a right to be 
consulted. This country has been more in the habit of receiving 
than of making cessions ; but from the treaty of Breda, in 1667, 
downwards, except the treaty of Utrecht, there was always re¬ 
storation or cesssions without consent of Parliament. He referred 


to the Patx de Breda, in 1667 {Koch and Schcell,Histoire des Trai- 
tes de Patx, vol.ii, p. 131); to the treaty of Pysivtck, in 1697 {Dum¬ 
ont's Corps Diplomatique, vol. vii, part 2, p. 400); to the treaty of 
Aixla-Chapelle, in 1748 {Koch and Schcell, Histoire des Traites de 
Paix, vol. i, pp. 314, 315) ; to the treaty of Paris in 1763, in which 
a considerable number of cessions were made to the French and 
Spaniards ; to the treaty of Versailles in 1783, whc n the island of 
Minorca and Florida were given up to Spain, and other cessions 
made to France. In this last-mentioned year was the treaty where¬ 
by the independence of America was recognised. Parliament gave 
authority in that case to treat,because intercourse with the persons 
to be treated with had been forbidden by Act of Parliament, The 
right to cede territory was not given, for it followed as a matter of 
course. See 18 Geo. 3, c. 13, and 22 Geo. 3, c. 46 ; which latter 
Act expired before the definitive treaty was concluded. Then, 
again, in this century war was declared by Sweden against Great 
Britain in 1810 ; peace was made on the 18th of July, 1812. In 
March, 1813, followed the treaty at Stockholm, whereby Sweden 
combined with England Russia against France, and Guada- 
loupe was ceded to her eight months after the peace : see Herts- 
let's Commercial Treaties, vol. ii, pp. 337, 340 ; Koch and Schcell, 
Histoire des Traites de Paix, vol. iii, p, 267. In 1814, it was ceded 


by Sweden to France. 


As regards cessions in time of peace, it is suggested that if these 
were legal the Crown might cede any portion of territory, say the 
Isle of Wight, to a foreign power. The suggestion must be taken 
to imply that an adequate reason exists. [Lord Selborne;— 
Then it comes to a question of confidence in the Crown,] The 
possible extreme abuse of a power is no argument against its 
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existence ; you get beyond the tacit terms of a principle when 
you assume its capricious application. The suggestion must rank 
bes.de the historical question, could King John legally become a 
vassal of the Pope? and the answer is, in either case, that to do so 
from caprice breaks up the political fabric, and presupposes the 
absence of all law. On the other hand, if Charles II., had capri¬ 
ciously ceded the Isle of Wight to Lotas XIV., and he had taken 
It and kept it, would the Court of King’s Bench have held the in¬ 
habitants British subjects ? Arguments from illustration must be 
sought in less extreme cases. If, however, illustrations from ex¬ 
treme cases are to be relied upon, it would be possible to suggest 
abuses of power by Parliament as serious as any which could be 
committed by the Crown, ^^-hat, for instance, could be said as to 
the legality of an Act of Parliament making the House of Com¬ 
mons a permanent body, and enabling it to fill up vacancies by its 
own votes ? The cession of Dunkirk, for an account of which see 
Dutnonts Records Dipiomatiques, vol. vi. part ii. p. ^32. illus- 

There a conquered town was 
old to Louts XIV., and the sale was held to be valid, although 

the minister who advised it was impeached. Its validity was 

of Lord Clarendon (State Trials, vol. vi. p. 338). Again, in 1683 
Tangters was abandoned in time of peace, and in 1814, by a 
treaty between Holland and Great Britatn, all conquests were 

,o Ih. S„ J 

7 Britannic, h.ading. ••HoMuito' 

hore , Hertslet s Commercial Treaties, vol. xi, p. -(47 ; and to 

the^cession to Greece of the protectorate over the donia/t I slands 

As regards the cessions which have taken place in India during 
me of peace, Mr. Forsyth has in his work implied that they were 
■llegal unless 21 & 22 Viet. c.l06, s. 67. confirmed them. That 

to put on the section, and so far 
there having been only two cases of cession before the 
mutiny, there were at least twenty-three. He referred to the 
Charter Act of 1793. f.e.. 33 Geo. 3, c. 32. ss. 42. 43. After 
e mutiny of 1857 and the proclamation of 1858. cessions of the 

greatest importance have taken place, and it would be a most 
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serious thing to say that they were all illegal because they had 
not been sanctioned by Parliament. Cessions and exchanges have 
been made without that sanction from time to time during our 
rule in India. 


He referred to the following instances of cession of British 
territory in time of peace made by the Governor-General in 
Council, and recognised as valid, though without the previous 
assent or subsequent confirmation of Parliament. In 1782 the 
Governor-General and Council, on behalf of the Honourable 
Company, granted to Scindia the town and pergunnah of Broacin 
in recognition of Scindia's services in efiecting the peace of 
Salhye with the Mahrattas {Aitchisons Treaties, vol. iv, p. 214, 
No. 62). Broach had been originally ceded to the British Govern¬ 
ment by the Mahrattas in 1776 {Aitchison^s Treaties, vol.iii, p. 34, 
No. 6), which cession was confirmed in 1782 Obid. vol. iii, p. 49, 
No. 9), and was subsequently returned to the British Government 
in 1803 {Ibid. vol. iv, p, 221, No. 64). In 1792, after the treaty 
of Seringapatam, by which Tippoo Sultan was stripped of half his 
territories, and the subsequent division of such territories between 
the British Government, the Nizam, and Peishwa, the Tippoo 
Sultan and the Company agreed to exchange certain territories, 
and concluded a treaty to that effect {ibid. vol. v, p. 147, No. 27). 
The company also ceded a portion of such territories in 1795 to 
the Rajah of Travancore {Ibid. vol. v, p. 303, No. 53). Again, 
after the fall of in 1799, the Nizam received, by 

the partition treaty of Mysore, certain districts in Gooty\ and 
Art. 8 of that treaty clearly assumed the power to exchange 
territories with the Rajah of Mysore {Ibid. vol. v, p. 55, No. 9). 
A treaty was subsequently concluded with the Rajah of Mysore in 
1799 (Ibid. vol. V. p. 158, No. 28), Art. 15 of which provided 
for the adjustment of the lines of frontier of the contracting 


was 


rties by means of exchange or otherwise, which exchange . 

bsequently effected in 1803 (Ibid. vol. v, p. 165, No. 29). 
rain, in 1805. an exchange of territories was effected by the 
mpany with the Maha Kao of for mutual convenience 

bid vol. iv, p. 143, No. 39). The Government of Madras, about 
e same date, ceded to Tondinian, the chief of the Poodoocottah 
ate, the fort and district of Keelanelly {ibid. vol. v, p. 331, 
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No. 59), which cession was subsequently confirmed by the Court 
of Directors on condition that the district should not be alienated, 
and that it should revert to the British Government in certain 
events sperifi-d. In 1806 the territory of Sumbhulpore uriA Patna, 
of which the Rajah of Nagpore had been stripped in 1803 by the 
treaty of Deogaum, was restored to the Rajah gratuitously, the 
British Governm-nt renouncing all future claim thereto, “and 
the Maharajah shall possess the same degree of sovereignty over 
them as he possesses over the rest of his dominions ” (Ibid, 
vol. Ill, p. 99, No. 19). Certain territories and rights in Bundel- 
cunrf were ceded to Govind Rao, chief of Jalaon, in 1806 
(Ibid. vol. iii, p. 150, No. 30). In 1807, in Khuddea, a native 

state was voluntarily created out of territories which had been 
for three years in British possession (Ibid. vol. iii, p. 187). An 

exchange of territory was effected by the British Government 
with the Nawab of Oudh in 1816 (Ibid. vol. ii, p. 164, No. 39) ; 
with the Guikowar of Bai-oda in 1817 (ibid. vol. vi, p. 332 ! 
No. 74) ; with Sctndia in 1818 (ibid. vol. iv, p. 253, No. 68) ; with 
the Nizam in 1822 (ibid. vol. vi, p. 92, No. 14) ; with the Chief 
of Colaba in 1822 (Ibid. vol. vi, p. 183, No. 43) ; with the Rajah 
of Cher-^a Poonjec in 1829 (Ibid. vol. i. p. 89, No. 18) ; and with 
the Rajah of Sala,-a (ibid. vol. iii, p. 20, No. 3); with Pxuit Sucheo, 
one of the eight hereditary ministers of the old Mahratta empire 
(Ibid. vol. VI, p. 43, No. 8). Then as regards cessions, the British 
Government ceded, in 1820, to Rajah Goodursen, Shah of 
Gurhwal, a portion of his hereditary possessions, of which he had 
been deprived (Ibid. vol. ii, p. 59, No. 16) ; in 1822 the district of 
Anjar to the Government ’of Cutch (Ibid. vol. vi, p. 444, c. 14) • 
in 1831 a portion of Assam to the Rajah Poom.nde,' Singh Obid’ 
vol. 1 . p. 132. No. 46) ; in 1833 certain territory in the Kearda 
Boon to the Rajah of Nahnn (Ibid. vol. ii, p. 325. No . 89)- in 1846. 
e fort of Malxvan and six villages to the Rajah of Nalagurh 
bid. vo . M. p. 333, No. 94); in 1856. the fort of Sindwa to Holkar 
1 . VO . IV. p. 294, No. 75). For cases of cession, 1857-68. see a 

ZTl of Proceedings. August. 

1868 Political, A. No. 317. m addition to those cases, the 

British Government ceded in full sovereignty to NePaul all the 

lands in the north of Ond/i. which he had lost in 1815, and we 
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had ceded to Oudh^ and which became ours on the annexation of 
Oudh in 1856 (Ibid. vol. ii, p, 223, No, 55). Two important 
cases of exchange were, first in 1824, by treaty between the 
British Government and the king of the 'Netherlands (Ibid. vol. i, 

р. 231, No. 84 ), whereby the latter ceded to the former all his 
establishments on the continent of India (see Art. 8 of that 
treaty), and the town and fort of Malacca and its dependencies 
(A^I* 10 ); and, on the other hand, Fort Marlborough (^Bencoolen'), 
and all the English possessions in the Island of Sumatra were 
ceded to the Netherlands, This was a case of cession by the 
Crown in which the power of the Crown to make such cession was 
tacitly admitted by Parliament, for 5 Geo. 4, c. 108 (see also 
6 Geo. 4, c. 85), legalised the transfer of Singapore and the pos¬ 
sessions ceded, by the Dutch, by the Crown to the Bast India 
Company ', and although the above treaty was recited, the Act did 
not confirm it, but recognised its validity in the exercise of the 
royal prerogative alone. The case is a strong one, for Bencoolen, 
part of the territory ceded, was one of the oldest possessions of the 
Crownt and originally a presidency named in several Acts of Par¬ 
liament (see especially 13 Geo. 3, c. 63, ss. 9, 40; 42 Geo. 3, 

с. 29). The second was a treaty concluded with Scindia on the 
2nd of December, 1871, whereby the British Government ceded 
to Scindia, in exchange for territories ceded by him, certain villa¬ 
ges situated in the Pergunnahs of Mote and Bhandere in Jhansi, 

Finally, as to the cession in this case; in 1815, owing to a 
serious abuse of power, the Rawul of Bhownuggur's British estates 
were brought under the jurisdiction of the British Courts of the 
Bombay Presidency, and the revenue payable by him was raised. 
The anomaly of the position was, that in his Kattywar estates he 
continued to exercise his former powers, paying a fixed revenue, 
while in his British estates, including his two largest towns and 
his place of residence, he was subject to ordinary British laws. 
The Rawul never ceased to complain of this, and to bring forward 
many claims against the British Government, which led to the 
agreement of the 23rd of October, 1860. by which the ThakooPs 
revenue was fixed at Rs. 52,000 in perpetuity, and his other claims 

were adjusted. 

Suppose all the grants just enumerated to be invalid great 
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inconvenience would result; the greatest publicity was given to 
them, many of them were made in open durbar', they were made 
by the supreme executive authority, and the principle fieri non 
debet factum valet at least must avail in their behalf. 

As regards international law, its doctrines are often mere matter 
of moral speculation, which it is an abuse of terms to call law. 
Any treaty, however, which according to the usage of nations is 
regarded as valid, ought to be so regarded by Courts of Justice. He 
referred to Grotius, bk. ii, ch. 6. ss. 3 , 4, and 6 ; Phillimore's Inter¬ 
national Law, vol. i,pp.309, 310; also P.313, s. 266. The English 

nation. Crown and Parliament, having stood by whilst numerous 
cessions were made after the mutiny, it is too late now to question 
,their validity. These were acts of state done by the sovereign 
power with regard to other powers invested with a greater or less 
degree of independence, and now to deny their validity would be 
a breach of faith. He referred to Kent's Commentaries [12th ed.l 
vol. I, p. 285 ; Wheaton’s International Law, Part iii, c. 2. Ap¬ 
plying the principles there stated, suppose Scindia or Nepaid was 
arguing for the validity of a cession to him, he would say : I re¬ 
ceived it from the Governer-General in Council directly authorized 
by Her Majesty ; there were thirty or forty cases and no question 
was raised ; the treaty-making power of the Governor-General in 
Council has been recognised by Parliament, under which the 
English have acquired vast territories, and the Crown itself has 
ceded territories in without any interfTrence by Parlia- 

ment. As to the state of things in the United States, there is 
a wide difference between a country with a written constitution 
and one without. [Sir Barnes Peacock Is not 21 & 22 Viet 
c. 106, Itself a written constitution ?] No, certainly not ; the sove- 
«ign power of the Crown over India does not depend on that .\ct. 
He referred to the Tanjore Case (l), and contended that an act of 
state when complete must be recognised as valid by the Courts of 
the country. The constitution of this country has been settled piece¬ 
meal as questions have from time to time arisen. The executive 
government is the prerogative of the King, but a control by Par- 
lament is recognised. This principle applies to cessions of terri- 
tory as well as to every act which the Government has to do. Such 

(07 Moore’s Ind. Ap. Ca. 529 , 


l3l 


j. c. 
*875-6 


Damodhar 

Gordhan 

Deoram 

Kanji 



13^ 

J. c. 

1875-6 


Damodhar 

Gordhan 

V. 

DEORAM 

KanJi. 


INDIAN APPEALS. [L, E. 


act when once done, if within the sphere at all of the executive 
government, must be deemed valid if unquestioned. [Sir BArNES 
Peacock: —Could the Governor-General in Council with consent 
of the Secretary of State aliene Sengal and all its revenues to the 
King of ?] Yes, subject to responsibility for so doing. It 

would be indecent to suppose a wanton cession. The power to 
declare a disastrous wat exists and is recognised by law, and is far 
worse than the power to cede territory. The power to cede belongs 
to the sovereign power, its exercise may be controlled beforehand, 
and the onus is on the other side to shew that the power has been 
curtailed. [Sir Barnes Peacock ;—By the Indian Evidence Act 
the Court must take judicial notice of what are the British terri¬ 
tories in India, Is it precluded from doing so by a proclamation 
of the Governor-General in Council ? Lord SelborNE :—If the 
Court must take judicial notice of the existing territories, it must 
take judicial notice of a cession. The Lord Chancellor:-— There 
has been, by general consent, a de facto cession, the question is 
whether there has been a de jttr^e cession.] The High Court say : 
“We have no knowledge of the reasons which induced the transfer 
of GangU and other villages to the state of Bhovt^nuggur, but it 
is certain that there existed no such necessity as is recognised by 
the publicists." If necessity is the test of a de jure cession, the 
sovereign must be the sole judge of the necessity. 


Finally, as regards the alleged indefeasibility of allegiance, 
according to the law of England, as laid down \n Calvin's Case (1), 
allegiance to the sovereign attaches on the birth of the subject, 
and is a personal relation, not dependent upon either residence or 

territory. See Hale's Pleas of the Crown, vol. i, p. 68 . [Lord 
SELBORNE Though a citizen cannot determine his own alle- 
giance, some authority in the State perchance may do so.] The 
Crown, under certain circumstances, may absolve the subject from 
allegiance ; there is no warrant for the notion of the High Court 
that allegiance results from a sort of matrimonial contract between 
sovereign and subjects which no power can divorce. 


Mr Forsyth, Q.C., for the RespondentsThe question is, 
whether a British subject, having prosecuted his suit in a British 


(i) Co. Rep. pt. vii, p. I. 
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Court in British territories, established by regulations which are 
themselves authorized by Act of Parliament, can be stopped in 
his suit and deprived of the fruits of his decree by an act of 
the state, which I admit to be an act of the Crown. The 
distinction as regards the power of the Crown to dismember 
the empire lies between the power of the Crown in certain emer¬ 
gencies to cede territories (e.g., conquered territories, which are 
subsequently restored to an enemy) which have never been the 
subject of parliamentary legislation, and the power to deal with 
^rritories of the Crown which have been the subject of Acts of 
Parliament, and to the inhabitants of which Parliament has given 
rights not conferrable by the Crown. Unless this distinction is 
preserved, the prerogative of the Crown must be held to include 
the power of repealing Acts of Parliament. GangU was in the 
position of being part of a territory, to the inhabitants of which 
Parliament had given certain rights. It was acquired under the 
Treaty of in 1802. The Regulating Act (13 Geo. 3, c 63 

s 36) gave power to the Governor-General in Council to pass 
^gulations in Bengal, and in 1807. 47 Geo. 3, c. 68, was passed, 

which applies to the Presidency of Sect. 1 conferred 

legislative power on the subordinate Presidency. See the first three 
sections; and see also 3 & 4 Will. 4, c. 85. [Lord Selborne — 
Assuming the power of the Crown to cede existed before that Act 
IS there anything in the Act to interfere with it ? Sir TP. Harcou/t 
referred to sect. 9 of the Regulating Act; Bencoolen, which was 

afterwards ceded,being in pari .nateria with Madnas^ruiBomhay.^ 

See Bombay Regulation of 1827, Reg. I., s. 6, and Reg II . ig 
and Appendix E. When Parliament has settled the constitution 
d government of a territory and erected Courts of Justice therein 
e prerogative of the Crown does not exist to take away rights’ 
so conferred and give the territory to a foreign power. [The 

tv AC ,hi. ya„ 

Fiji, you say that such Act would take awav the 
power ot cession from the Crown which existed ^ 

the former prerogative of the Crown, if it existed, would thereby 
?arlK t^R Chancer,.or:-Do you admit that where 

cedeTr , interfered the Crown would have power to 

.] I admit thus far, that at the conclusion of war the Crown 
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may cede territory, to ensure peace, if it has never been the sub¬ 
ject of parliamentary legislation ; but otherwise the Crown has no 
such power. [T he Lord Chancellor v —Have you any authority 
for that proposition? As I read V'crt/e/, as cited by the Court 
below, he considers that the Crown has that power.] There is 
no authority in any English text writer to the effect that the 
Crown has an unlimited power of cession ; the other side have 
cited non®. IBut even if such power exists a strong distinction is 
obvious between territory which has been subject to parliamentary 
legislation and territory which has not been and is not so subject: 
and the alleged right of the Crown to cede the former involves 
the right of the Crown to interfere with Parliament. [LordSel- 
BORNE :—If the antecedent power of the Crown is admitted, the 
Act of Parliament in the particular instance must be shewn to 
have taken it away.] As regards such antecedent authority, we 
must look at what the Crown has done, and it is contended that 
it has no power to cede territory in time of peace. [The Lord 
Chancellor : Surely there is picuntn dofnifiiuM unless you shew 

a limitation. Lord SelborNE If the Crown may accept the 

duties of sovereignty, as in the case of Ff/V, it lies on you to shew 
that it may not give them up. The Lord Chancellor :—Have 
you any authority of any institutional writer commanding re¬ 
spect that the Crown has not that power?] See Wheaton's In¬ 
ternational Law iDana^s 8th ed.], sect. 541, part 4, chap. 4, 

“ Dismemberment of States by Treaty ; ” a passage which deals 
with a power of ceding territory by a treaty of peace following the 
close of a war, and which will therefore apply a fortiori as to the 
power in time of profound peace, when there is no war. It is to 
the effect that the treaty-making power in respect of dismember¬ 
ment is, under most free governments, limited either by express 
prohibition or necessary implication from the nature of the con¬ 
stitution. Under the constitution of the old French monarchy, 
the States-General declared that Francis I. had no such power, 
but Louis XIV. asserted that power after the disuse of the States- 
General, and ceded territory as the price of peace. This power 
was also limited by the French constitution established after 
1789. The next section slates : In Great Britain the treaty¬ 

making power as a branch of the regal prerogative has in theory 
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no limits, but :t is practically limited by the general controlling 

authority of Parliament, whose approbation is necessary to carry 
into effect a treaty by which the existing territorial arrangements 

of the empire are altered.” [The Lord Chancellor : —That 

opmmn seems to be rather against you ; when the co-operation of 
Parliament is required, no doubt its assent is necessary.] See 
also Puffendo,‘f, book viii, c. 5, s. 9 : " The Power of Sovereign 
over the Estates of his Subjects ; ” who denies the authority of 
a prince to transfer his kingdom or his subjects, and says, that 
the consent of the people is necessary. In respect of a partial 
alienation of territory, the consent both of the inhabitants of the 
parts retained and of the portion alienated, is equally required. 
And when Savoy and Nice were ceded by the King of Sardinia to 
the Emperor of the French at the close of the Austro-Italian war 
there was what was called a plebiscite, and the people were osten¬ 
sibly asked to consent to the cession. [Lord Selborne .—Then, 
whatever Parliament might say, the inhabitants of Bhovonuggur 
must also be consulted. THE Lord Chancellor —The gist of 
the authorities is, that if the inhabitants of the territory cut adrift 
and physically strong enough, they are morally justified under such 
circumstances m asserting their independence.] Though an 
absolute prince may cede, a constitutional monarch cannot of his 
own will withdraw his government and protection. Richard II., 
for instance, in order to get rid of the Duke of Lancaster, ceded to 

R^h J Guienne, but the people took up arms, and 

R^chard revoked the grant : see Rapin’s History of England, 

vol. 1 , book X, p. 466. [Lord Selborne—T hat also is very much 

against you, for all those French possessions have long ago been 

cded w,.hou, Ac. o, P.H,Sec al.o Gc„„„, book li, c. 6. 

ss. 7, 8, 9 De aegmsitione derivativa; Rhillnnore’s International 

Law, c. 14, pars. 262, 263 ; Vattel, book i, c. 21, sec. 262. If it is 

held that the Crown has by its prerogative plenary authority to 

[The Loin r at once. 

[The Lord Chancellor:-N ot if, in the case of the United King- 

om, the Plenum dominium is in Crown and Parliament together 
A Crown colony is distinguishable.] And a Crown colony wherl 
Parliament has interfered is distinguishable from a Crown colony 
Where it has not interfered. The Crown can introduce whatevel 
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form of government it pleases; if parliamentary government is 
introduced the regal prerogative to cede is i-pso facto limited, and 
except in the case of Bencoolen, has never been exercised. 

When we made peace with AmeHca after the War of Indepen¬ 
dence in 1783, the action of Parliament was distinct. [The Lord 
Chancellor :—That was not a case of cession at all.] The words 
used in the treaty amount to cession. [The Lord Chancellor:— 
The Crown recognised a successful revolt of its own subjects,whom 
Parliament had treated as rebels.] See Parliamentary History, 
vol. xxiii, col. 354, 22 Geo. 3, c. 46, authorized the Crown to treat 
with the view to cession ; and Mr. Wallace, Lord Rockingham's 
Attorney-General, said that he knew of no prerogative which 
authorized the King to part with his sovereignty. Lloyd Kenyon, 
however, maintained the contrary. Then, again, the cession of 
hova Scotia and a small portion of Canada was made in time of 
peace ; and the question came before the House of Commons in 
1783. He referred to the sp'^eches of Mr. Wallace and of Sir Adam 
Ferguson in Parliamentary History of that year (col. 517, 518). 
[Sir W. Harcourt: —The treaty of 1783 included a number of ces¬ 
sions, and the House of Commons censured them.] There was 
also a debate in the House of Lords (see Pari. Hist. vol. xxii, 
p. 430), and the speeches of Lord Loughborough and Lord Car¬ 
lisle were referred to. The latter nobleman referred to the 
difficulty which arose in the impeachment of Lord rfo//, 

namely, that of proving that Dunkirk had ever become annexed 
to the Crown; and if that had been proved I say the Crown 
could not have parted with it without the assent of Parliament. 
[The Lord Chancellor :—The expressions there used, passing 
in the heat of party warfare, do not shew that the power does 
not exist. If the Governm*ent were to cede Gibraltar now we 
should hear similar expressions.] No instance has been ad¬ 
duced on the other side of a cession by the Crown, except of acqui¬ 
sitions made during the course of a war ; none whatever of any 
territory which had ever been the subject of parliamentary legisla¬ 
tion. As regards Florida and Minorca, no Act of Parliament 
applied to them. [SiR JamEs ^V. CoLViLE —An Act applied to 
Newfoundland, and yet St. Pierre and Miquelon were given up by 
the treaties of 1763 and 1783.] I do not find any Act. [Stephen, 
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■ 15 Geo. 3, c. 31, and a later Act). Those were subsequent 

to the cession. All the cessions from 1667 to 1783 were of con¬ 
quered territories unaffected by Act of Parliament. 

Now as regards cessions by the Crown in time of peace, Sir W. 
Harcourt has cited four cases and Mr. Stephen, six. The only 
case, however, which resembles this is the case of Bencooleu which 
IS a case against the Respondent. But the act which recognised 
It as a Presidency did no more; no institutions were established 
therein. Next in order is the cession of the Bay Islands to Hon¬ 
duras in 1859; but no legislative Act had ever referred to them 
As regards the Gold Coast, no Act of Parliament ever gave it a 
form of government. [The Lord Chancellor referred to 6 & 7 
Vict. c. 13, and to the cession made in 1867. If that cession was 
valid It is a case exactly in point.] Then comes the question re¬ 
lating to the Orange River territory. The 43rd volume of Par¬ 
liamentary Documents supplied to the House of Commons contains 
a history of it. 

to the British Crown : see State Trials, vol. vi. pp. 338-9. the im¬ 
peachment of Lord Clarendon, where the objection was taken that 
Dunkirk had never been annexed by Act of Parliament. Tangier 

reTerh'"P' I^arliament 

never had anything to do with it. The cession to the Rether- 
ands of the island of Banca was, in 1814, at the close of the war • 

It was a conquered place, and not to be found in the statute 

14 15, p. 370. He also distinguished the case of Guadaloupe sis 
a conquered island, ceded to Siveden as part of a war arrangement 
in order to induce her to join the coalition. He referred to the 
speech of Lord Palnu^rston in 1863, relative to the cession of the 

LorTp [The Lord Chancet i or — 

iword Prt:7wers/o//, who had i i i 

-e; 

n rne case of conquered territory at the 
war It would not be necessary ; and 1 am not aware of any"esl: 

^moryever subjected to British legislation. [The Lord 
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Chancellor: — Be/icoolen and the Cape Coast,^ The case of Sen- 
coolen no doubt is an exception. [Sir W. Harcourt :—Under the 
treaty of 1783, a large part of Canada was ceded which had been 
legislated for by 14 Geo. 3, c. 83. Sir BarKES PEACOCK :— ^ 

What do you say about boundary treaties ?] They involve ques¬ 
tions of geographical difficulty, and a line is drawn by the award 
of commissioners. [Sir Barnes Peacock. —But according to 
your argument the consent of Parliament and of the inhabitants 
would be required in order to draw the line.] If the Crown can 
cede territory what becomes of the allegiance of the inhabitants 
of that territory ? He referred to Soe d. Thomas v. Acland (l). 

The question there was whether the child of one born after the 
Declaration of Independence was an alien or not : see observa¬ 
tions of Abbott, C. J. [Sir Montague E. Smith :—The same 
question would have arisen if the power had been exercised by 
Parliament.] Yes, but Parliament and the Crown together can 
absolve from allegiance, the Crown singly can do nothing of the 
kind. [The Lord Chancellor ;—If the Crown can cede, it can 
end the allegiance.] Then it was argued on the other side in 
effect fieri )ion debet factum valet, because the Crown represents 1 

England ; but that involves a question of fact, does the Crown 
represent England. The Crown certainly has no greater pre¬ 
rogative in India than in England, The cession in this case was 
made by the Secretary of State under 21 8c 22 Viet. c. 106, or 
Governor-General in Council, independent of the Crown, exer¬ 
cising as was thought the powers of the old East India Company 
which were formerly possessed by the Board of Directors and the 
Governor-General in Council. And even if the Crown could not 
cede jure coronce, there is the further question whether the Secre¬ 
tary of State for India, or the Government of India, either jointly 
or separately,could make this cession under any authority given by 
Act of Parliament to the East India Company the Court of Direc¬ 
tors, the Board of Control, or the Governor-General in Council, He 
referred to 13 Geo. 3, c, 63, s. 9, and 33 Geo. 3, c. 52, ss. 40, 42, 
and 43 : also to Act VI. of 1859, s. 2. By a series of Acts from ^ 

7 Geo. 3, c. 57, Indian territory was vested in the Company down 
to 3 & 4 Will. 4 , c. 85, which continued the possession in it. The 


(i^ 2 B. & C. 779. 
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Crown could not by its executive powers give away such territory, 
which by Act of Parliament was vested in the Company. Although 
many cessions took place whilst by Act of Parliament territory 
was vested in the Company; they were nevertheless all ultra vires 
and invalid. The Company ruled during a state of things which 
was one more or less of constant warfare. There are two regula¬ 
tions which show that the Company invoked the legislative rather 
than the executive power in order to cede territory ; Bengal 
Reg. XXII. of 1812, and Reg. VII. of 1816; and the mere 

cession of territory did not exempt the ceded territory from the 
jurisdiction of the Company’s Courts. See also Bengal Reg. VIT* 
of 1822. He then examined several of the Indian cases cited by 
Mr. Stephen to show that they were either ultra vires, or of cess¬ 
ion made in time of war. None of those prior to 1858 profess to 
have been cessions by the Crown at all. 
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Mr. J. D. Bell on the same side .—The treaties, before the Act 
of 1858 having now been fully examined, it remains to argue 
on the foundation of the peculiar position of India since it was 
placed under the direct government of the Crown through a 
Secretary of State. He referred to 21 & 22 Viet. c. 106, s. 1 ; to 
24 & 25 Vict. c. 164, which gave power to Her Majesty by letters 
patent to establish Courts of Justice, and to transfer territories 
from one jurisdiction to another. The High Courts were created 

by Her Majesty, and the charter of 186 ?, cl. 15, gave a power 

°97 country. In 1 865 a new Act, 

& 28 \ ict. c. 15. S.3, was passed, and fresh letters patent issued. 

and the power to transfer territories from one jurisdiction to 
another was withdrawn from the Crown and given to the Gover¬ 
nor-General. When an Act of Farliament has given Her Majesty 
power to legislate, and she has placed a particular district under 
c larter Courts, she has no power by an executive act to transfer 
e same to another jurisdiction within India, and still less to a 
foreign jurisdiction without .• see Can.pbcll v. Hall Cl) ; Deo d. 

lomas V. Acland (2). The cession withdraws from the inhabit¬ 
ants of the territory the protection they had previously enjoyed. 

If the Queen has power independently of Parliament to alienate 


(i)Cowp. 209; 20 State Tr. 239. 
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J. C. territories, the question raised under the Indian Evidence Act, 

1875-6 1872, is out of place, otherwise this judgment holds that a notifi- 

Damodhar published in the Gazette does not debar the Courts from 

Gordhan inquiring into the validity of the cession. [The Lord Chan- 
Deoram CELLOR; —Is the Evidence Act of any materiality except to shew a 

de facto cession ?] He referred also to 29 & 30 Viet. c. 115. 

Sir W, V. Harcourt, Q.C., in reply ;— 

W ith regard to the power of British sovereign, as compared 
with that of the supreme executive government of the Uftited 
States, see Story's Constitutional Law of the United States,hk, iii, 
c. 37, 1503 ; also a paper by Alexander Hamilton [a.D. 1788], on 
the cession of 1783, No. 69 of the Federalist, “ Comparison be¬ 
tween the President and the Kings of Great Britain on the one 
hand, and the Governor of hew York on the other.'* Upon the 
question whether there has been a de facto cession, he referred to 
the notification of the Bombay government, which evidenced a 
handing over of the territory to a political agent, which was equi¬ 
valent to a cession. It is agreed that without a cession of territory 
the Crown has no power to transfer the inhabitants thereof from 
one jurisdiction to another.But so far from the power of the Crown 
to cede being limited to the occasion of necessity on the conclusion 
of war, victory has often been accompanied by cession ; for exam¬ 
ple, at the peace of 1763, and by the treaty of 1814. It is true 
there are certain treaties to which the consent of Parliament is 
necessary, namely, those treaties in which an express stipulation 
is inserted that they shall not lake effect until approved by Par¬ 
liament. Those have been principally treaties relating to money 
loans during war. There was a loan to Austria in 1797, to 
Portugal in 1809, the Dutch loan in 1815, and other loans in 
1823, 1831, and 1832. Then comes another class of treaties, the 
Channel fisheries, 1839, extradiction treaty with France in 1852; 
the Sardinian loan, 1855; the loan to Turkey \n 1855; the Aew- 
foundland fishery, 1857; the Greek loan in 1864, and the Danu- 
bian works loan in I 868 . Treaties of commerce are laid before 
Parliament before they are ratified, one with France in 1860, 
with China in 1869, with the United States in 1871, and again 
with France 2, Therefore there is a parliamentary con- 
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sent to a special class of treaties, which is not found in the case of J- C. 
cessions. As to the treaty of 1783. made in pursuance of an Act of .8,c-6 
Parliament passed in 1782, rvhich authorized the recognition of - 

the independence of negotiations having been forbidden 

by a previous Act ; the effect of it was not to cede territory, but 
to declare them an independent people, who had been declared 
rebels by parliamentary enactment. After the negotiations of 
1783 were laid before Parliament, the coalition moved resolutions 
in the House of Commons, in order to turn out (he Shelburne 
ministry ; the fourth of those resolutions was in condemnation of 
certain cessions made by the Crown, which nevertheless remained 
valid. It IS admitted on the other side that the Indian cessions 
enumerated by Mr. Stephen were all made, but their validity is 
denied ; in other words, all our relations to the Indian chiefs and 
their territories are shaken by that argument. Bencoolen was just 
as much legislated for by Parliament as the Presidency of Bo,nbay 
I se , yet It was ceded. The sound principle is, that so long as 
he territory remains British territory, the Crown cannot alter its 
mternal arrangements and jurisdiction without the consent of 
arhament; but the power of cession is paramount, and inde- 
P ndent of parliamentary consent. [Sir B.arnes Peacock refer¬ 
red to 21 & 22 Viet. c. 106. Has the Crown power to give up its 
prerogatives over territories like the present, which are included 

1 Crownl ti?e 

Jitle r 'Ib r Company, and revived the original 

e rown in full, which is paramount to the Vet fSlR 

tion of thR T A - ^ ^ ^ foreign territory, and the juribdic- 

Queen in appeal ->soTras'lT?Tnd‘'if'’re r!^^s7thT^^^ 

.io„ .J Th. C..e „o„,a, ”72''“" 

on the 18th of January, 1866. and every .ul s ’ 
would be set aside. ^ ‘“Ubsequent proceedin 


•a 


Their Lordships reserved their judgment and c k 
■ nlim.led that It app.ar.d ,h.„ ' -“t^duently 
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J* C. town of Bhownuggur and the villages of Dhundooka and Gogo to 
1875*6 the Thakoor of Bhownuggur. Further, it appeared to their Lord- 
3 AMOMAR that, assuming the point of constitutional law to be determin- 

Gordhan ed in opposition to the opinion of the High Court of Bombay^ the 
Deoram application of this principle to the facts of the case remained to 
Kanji. ije considered, possibly with this result, that it was not shewn that 

the cession of territory to the Thakoor was a cession in full sove¬ 
reignty by the Government of India to a native ruler. And their 
Lordships further intimated that on this point they were prepared 
to hear a further argument at the Bar. 

Accordingly, on the 16th of February, 1876, the case came co 
be re-argued in reference to the facts of the particular cession in 

dispute in this case. 


Sir W. V. Harcourt^ Q*C., and Fitzjames Stephen^ Q*C.» for 
the Appellant. 

Forsyiht Q.C., and Bell^ for the Respondent. 

1876 On the 2Sth of March the judgment of their Lordships was 

delivered by 

Lord Selbokne :— 

In this suit, which was instituted in the British Court of Gogo 
for fhe recovery or redemption of cerThin land situate in the village 
of Ganglia on the footing of mortgage, a decree for the Plaintifl 
(whose representatives are the Respondents here) was made by the 
Moonsifl of Gogo, but was reversed on appeal by the Assistant 
Judge of Ahmedabad, On a special appeal by the Plaintiff to the 
High Court of Bombay, the case was remanded to the Court of 

Ahmedabad for re-trial. 

So far there was no question of the jurisdiction of these different 
Courts over the land in controversy, as territorially situate with¬ 
in their proper limits, and over the parties to the suit as resident 
within the same limits. Bat, in 1866, after the remand by the 
High Court, the jurisdiction of all these Courts is alleged by the 
Appellant to have ceased by reason of the cession by the British 
Government of certain territory, within which Gangli was in- 
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eluded, to a native potentate, the Thakoor of Shownuggur, A 
notification that the territory so alleged to have been ceded was 
removed, from and after the 1st of February in that year, from 
the jurisdiction of the Revenue, Civil, and Criminal Courts of the 

Bombay Presidency, appeared in the Bombay Government Gazette 

% 

"of the 29th of January, 1866. The District Judge of Ahmedabad 
proceeded, nevertheless, to rehear the appeal, and, on such re¬ 
hearing, he restored the original judgment of the Moonsifi of 
Gogo in favour of the Plaintifi. Thereupon the Defendant 
brought another special appeal to the High Court of Bombay^ al¬ 
leging the notification in the Gazette of the 29th of January, 1866, 
as proof that the re-hearing had been coram non judice ; but the 
High Court, on the 2nd of December, 1870, rejected this special 
appeal, holding that notification to be insufficient to shew that the 
jurisdiction of the Court of Ahmedabad had ceased before the re¬ 
hearing. On a petition, however, by the Defendant for a review 
of that order, accompanied by some further documentary evidence, 
the High Court appears to have considered that a transfer of 
lands from British territory to the jurisdiction of a native prince, 
by the authority of the Secretary of State for India, might have 
been authorized by the statute 21 & 22 Viet. c. 106, s. 3 ; and a 
review of the order of the 2nd of December, 1870, was therefore 

directed. On the review, the Judges of the High Court held that 

• ... 

it was beyond the power of the British Crown, without the con¬ 
currence of the Imperial Parliament, to make any cession of 
territory within the jurisdiction of any of the British Courts in 
India, in time of peace, to a foreign power ; and on that ground 
they made the order of the 24th of March, 1873, now under 
appeal, confirming their former order of the 2nd of December, 
1870. The question, whether the law thus laid down by the High 
Court of Bombay is correct, was fully and ably argued at this Bar 
in July last; and their Lordships would have been prepared to 
express the opinion, which they might have formed upon it, if, in 
the result of the case, it had becoine necessary to do so. But 
having arrived at the conclusion that the present appeal ought to 
fail without reference to that question, they think it sufficient to 
state that they entertain such grave doubts (to say no more) of 
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Ihe soundness of the general and abstract doctrine laid down by 
the High Court of Bombay^ as to be unable to advise Her Majesty 
to rest her decision on that ground. 

Before, however, the judgment, rejecting the special appeal to 
the High Court of Bombay can be reversed, their Lordships must 
be satisfied that there was, in this case, an actual cession of terri¬ 
tory, which had the effect, before the rehearing by the District 
Judge of Ahmedabadf of depriving Gangli oi the character of 
British territory, and its inhabitants of the status and rights of 
British subjects. That question, considered as one of fact in this 
particular case, apart from the general-constitutional question as 
to the power of the Crown to make a cession in any case, does not 
appear to have been so fully considered by the High Court of 
Bombay as their Lordships think it deserved to be. Tt has now 
(on the 16th of February last) been the subject of a separate 
argument at this Bar, 

The facts material to the determination of this question may 
be thus stated. 

There are in the province of Kaitywaf' one or more talooks of 
large extent and value belonging to the Thakoor of Bhownuggur^ 
which (whether that province ought, or ought not, to be regarded 
as a part of Her Majesty’s dominions) have never been brought 
under the ordinary administration of the British Government in 
India. The Thakoor is also the proprietor of other large talooks 
(the town and port of Bho'wnuggui', and many other villages and 
places, including Gangli), forming part of the districts of Dhun- 
dooka and Gogo, &c., which, having previously been part of Katty- 
wat't were ceded by the Peishwa to the British Government in 
1802, by the treaty of Bassein. The territory so ceded was left, 
till 1815, under native administration ; but in that year it was 
brought under the ordinary jurisdiction of the British Courts of 
the Bombay Presidency, and so remained until those proceedings 
in 1866 the effect of which is now in question. As to these 
latter estates, the Thakoor, and all his dependents residing 
thereon, were (beyond controversy) subject to British law and 

jurisdiction. 

Before 1802 the whole province of Kattywar was divided 
between the Peishwa and the Guikowar, who claimed ovei it 
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sovereign rights, cheifly consisting of the exaction of tribute. A 
small number of estates in the province were h^ld rent-free; but 
far the greater part of the chieftains paid tribute of the same cha¬ 
racter (so far as their Lordships can judge) as the land-revenue 
which is paid to the Government in Br itish India \ and Mr. 
Aitchison\ in a work of authority, referred to on both sides at the 
Bar (Treaties, vol. vi, p. 366 ), states that the sovereignty of the 
country was understood by the chiefs to reside in the power to 
which this tribute was paid. The rest of the rights of the Peishwa 
in those parts of Kattywar which had not been transferred to the 
British Government by the treaty of Bassein were ceded to Great 
Britain in 1817. 

With respect to the Guikowar (leaving out of consideration one 
or more talooks, of which that prince is at the present day the 
direct proprietor), it appears that in 1807 a settlement was made 
between the Guikowar and the chiefs tributary to him, through 
the intervention, and under the guarantee, of the British Govern¬ 
ment; engagements being then taken for the payment of fixed 
revenue by those chiefs whose estates were not held rent free. 
The amount of tribute then fixed for the Kattyxvar estates of the 
Thakoor of Bhoivnuggitr was Rs.74,000; and as it was thought 
expedient to consolidate the whole of the claims over all the 
Thakoor’s estates, an agreement was made, with his consent, for 
the transfer of the revenue payable by him to the Guikowar for 

his Kattywar estates to the British Government, as part of the 
consideration for certain arrangements which were at the same 

time made for the support of a contingent force. In 1820, by a 
further agreement, the Guikowar engaged to send no troops into 
Kattyivar, and to make no demands upon the province, except 
through the British Government. Since that date the supreme 
authority in Kattywar (as far as it had been previously vested in 

the Peishwa or in the Guikowar), has been exercised solely by 

the British Government. The tribute payable by the different 
chiefs has been collected by the British authorities, the Guikowar 
receiving from them the share of it to which he is entitled accord¬ 
ing to the existing agreements. The tribute payable in 1871 by 
the Thakoor of iBhoxvnuggur in respect of the aggregate of his 
Kattyxvar estates and of the estates included in the alleged cession 
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of 1866) is stated in the Kattywar Local Calendar and Directory 
of that year (a book referred to during the last argument as con¬ 
taining correct information on public matters relating to the 
province), as amounting in the whole to Rs.1,54,917 per annum, of 
which Rs.1,28,060 were collected in right of, and retained by, the 
British Government; Rs.3,999 were collected in right of, and paid 
over to, the Guikowar ; and the sum of Rs.22,858 was a customary 
sub-tribute, paid, under the name of “ zortullubee ” to the Nawab 
of Joonaghur, one of the chiefs of the province, who appears 
formerly to have established some kind of superiority over the 

rest. 


Their Lordships have now to refer to the judicial administration 
of Kattywar, Down to 1831 this appears to have been left, without 
any regular control, in the hands of the chiefs. But in that year 
(a Political Agency having been established at Rajcote in 1820) 
the British Government constituted a Criminal Court of Justice 
in Kattywar, under the presidency of the Political Agent, with 
three or four chiefs as assessors, for the trial of capital crimes in the 
estates of chiefs who were too weak to punish such offences, and 
of crimes committed by petty chiefs upon one another, or other¬ 
wise than in the exercise of their recognised authority over their 
own dependents. Until 1853 every sentence passed by this Court 
was submitted to the Bombay Government for their approval. 
Uf<ckfso«. vol. Vi. p. 367.) In 1862 the whole of this adminis- 
tration was reorganized. The province was then divided into four 
districts (the eastern district including all the talooks belonging 
to the Thakoor of Bhownuggur), in each of which were placed 
officers called Political Assistants, with other British magistrates 
under them, all under the control of the Political Agent. The 
entire number of Kattywar states under separate chiefs (large and 
small) is 188. of whom 96 pay tribute to or in right of the British 
Government only. 70 to or in right of the Guikowar only, and 6 
(of whom the Thakoor Bhownuggur is one) to or in right of 
both Governments {Kattywar Directory, pp. 54-56). These chiefs 

were by the arrangements made in 1862, distributed into seven 

different classes. To the first class (consisting of four or five, of 
whom the Thakoor of Bhownuggur is one,) unlimited criminal and 
ijjvil jurisdiction, with the exception of criminal jurisdiction in 
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certain cases over British subjects ** (however that expression 
ought to be interpreted) was allowed. The jurisdiction of the 
second class (either originally, or by the effect of a Circular 
Order afterwards issued, No. 14 of 1866) was substantially the 
same. The jurisdiction of the four n'^xt classes was restricted in 
criminal matters to limited powers of fine and imprisonment! 
and in civil matters to the cognizance of suits of limited amount, 
the greatest powers (those of the chiefs of the third class) being 
to imprison for seven years, to impose fines of Rs.10,000, and to 
decide civil suits of Rs. 20,0C0 value : while the sixth class could 
only imprison for three months, impose fines of Rs. 200, and decide 
civil suits of Rs. 500 value. The seventh, or lowest class of all, 
was entirely deprived of all civil jurisdiction; but in criminal 
cases might imprison for not more than fifte-n days, and impose 
fines not exceeding Rs. 25. All other jurisdiction, both civil and 
criminal, throghout the province, beyond the limits of that 
allowed to the chiefs, was reserved to the British officers and 
magistrates, under the authority of the Political Agent; and in 
1871 there was an establishment of thirty-one such officers and 
magistrates in the whole. (Directory, pp. 520-527). 


In 1863 two elaborate Codes of Regulations (based upon the 
Indian penal and other codes) were promulgated, with the sanction 
of the Indian Government, for the guidance of the British judicial 

officers and magistrates in CDifectory. pp. 176-253.) 

These Codes established, both in name and in substance, regular 
and fully-organised Courts of Justice, with powers to execute 
warrants and issue commissions throghout the province, and to 
take security from suspected persons in the name of the Queen. 
(At-ts. 39,55, 154 of the Criminal, and Art. 104 of the Civil 
Code.) It may be added that, on the face of these Codes (espe- 

c.ally by Art. 10 of the Civil Code, which pointedly distinguishes 
the chiefs of frorr, “ Sovereign Powers •’ and “ Indepen- 

dent Chiefs ). and by several later Circular Letters of the Poli. 
tical Agents (No. 1 1 of 1866. No. 2 of 1867. No. 11 of 1869, and 
that of the 7th of May. 1868), the whole jurisdiction exercised by 
the chiefs of all the seven classes is treated as conferred upon 

them by the British Government. 


These being the 


Circumstances which their Lordships thinly 
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material to a correct understanding of the arrangements between 

the Indian Government and the Thakoor of Bhownuggur, and of 

the steps taken to carry them into effect, it now becomes necessary 

to advert to those arrangements. It appears that the difference 

between the position of the Thakoor in his Kattywar estates, in 

.which he continued to exercise his ancient powers, paying a fixed 

revenue, and his position in his British estates (including his two 

largest towns and his place of residence), in which since 1815 

he had been subject to ordinary British laws, was (in the language 

of Mr. Aitchisouj vol. vi, p. 374) “ very irritating to him.” With 

a view (among other things) to remove or diminish this source of 

* 

discontent, an agreement was concluded between him and the 
Indian Government in 1860, which is printed at pp. 416-420 of 
the same volume of Mr. Aitchison s work. 

It is entitled, “ Settlement, framed according to resolutions of 
the Bombay Government, Nos. 3826 and 3829, dated 23rd October, 
I860 —a title which has the aspect of an agreement as to rent 

and other terms of tenure, rather than that of a treaty between 
the head of a sovereign state and a foreign or independent power. 
When the particular terms of this agreemet are examined, they 

confirm that impression. 

By the 1st and 8th Articles, the Thakoor of Bhownuggut' and 
the British Government reciprocally agreed to cancel, from and 
after the 1st of May. 1861, "the lease of the villages of the 
Thakoor’s talooks in the districts of Dhundooka, Ranpoye, and 
Gogo, which was executed in A.D. 1848,” and instead thereof, 
the Thakoor agreed to pay, for the whole of the villages enume¬ 
rated in that lease, a fixed jumma of Rs. 52,000 yearly for ever, 
which sum " shall not be in any way affected by the result of any 
action or other process brought by any party against the Thakoor’s 
right of possession, in any part of the said talooks , nor shall the 
said estates (excepting Bhowtiugguy, with Wudwa, Sehore, and 
the ten villages thereof, about to be attached to Katiywar) be 
exempted on account of this payment from any general taxation, 
not coming under the head of land tax or rental, which Govern¬ 
ment may impose on their districts under the regulations. 

It appears, therefore, that the talooks in Gogo, including Ga«gf«, 
which were “about to be attached to Kattywar," h&d been included 
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in the lease of 1848, which was then to be cancelled : and that» 
although the Government did not reserve as to those particular 
talooks the same right of “ general taxation which they ex¬ 
pressly reserved as to the residue of the Thakoor*s British estates, 
which were intended to continu'i subject to the Bombay Regula¬ 
tions^ still those talooks were included in the estates in respect 
of which a fixed jumma of Rs, 52,000 was to be paid in perpetuity 
by the Thakoor. 
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By the 2nd Article the Thakoor agreed (certain questions of 
account between himself and the British Government being 
thereby adjusted) “ to pay up his Kattywar tribute (t.e., the 
jumma for his Kattyxvaf property, which had been fixed in per¬ 
petuity in 1807), yearly in full* according to settlement.** 


By the 3rd and 9th Articles it was reciprocally agreed that the 
port dues and customs of the port of Bhownuggur* should continue 
to be collected at British rates, and by the British Government; 
but that when collected the whole net produce of the port dues 
and three-fifths of the net produce of the Customs (as ^‘the share 
of the Thakoor **) should be paid over to the Thakoor by the 
Government, who were to retain, as “ the share of Government,** 
the other two-fifths of those Customs. 


The town and port of Bhownugguf' were part of the territory to 
which the 7th Article (that directly bearing upon the present 
question) relates. That Article is in these words:—“ Upon the 
above conditions Her Majesty's Government agree as follows : 
Government concede, as a favour, and not as a right, the transfer 
of Bhoxvnuggut* itself, with Wudtvat SehorCt and ten subordinate 
villages, from the district of Gogo, subject to the Regulations, to 
the Kat^yxvar Political Agency. 

This is not the language of cession. It is prima facie nothing 
more than an engagement for the transfer of the places mentioned 
(including Gangli), which were then, beyond question, British 
territory, from a regulation province to an extraordinary jurisdic¬ 
tion. The other Articles are consistent with this view. 

After the conclusion of this agreement in 1860, a delay of some 
years followed before anything was done with a view to give effect 
to the provisions of the 7th Article ; “owing'* (as Mr. Aitchison 
states, vol. vi, p. 374) to some doubts as to the precise status of 
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Katfywar with respect to the British laws.” In 1865, however, the 
Thakoor pressed for the completion of the arrangement. In the 
letter from the Secretary to the Government of India of the 31st 
of May, 1865, to the Acting Secretary of the Government of 
Bombay, the measure is described as “ the contemplated transfer 
of the town of Bho’wnttggut^, of the district of Sehote, and of the 
villages in Dhandooka and Gogo, to the supervision, laws, and 
regulations of the Kattyxvaf Political Agency.” By that letter 
the Governor-General in Council authori;^ed “ the contemplated 
arrangement ” being at once carried into effect; with the reserva¬ 
tion, however(for w'hich the Government of Bombay were directed 
carefully to provide), that “ in the event of gross misconduct on 
the part of the Thakoor ” (of which the Government of Bombay 
were to be the judges) “ these territories should revert.” A 
reason was added for holding that “the projected transfer would 
have been legalised ” by the agreement of 1860, viz., that “ Her 
Majesty’s Secretary of State for India had decided that Katfywar 
was not British territory. 

Their Lordships think that if such an opinion had been ex¬ 
pressed by the Secretary of State for India (of which no direct 
evidence is found in the papers before them), and if that opinion 
could be proved to be well founded, it would still not have the 
effect of converting a transfer of certain British territories from 
ordinary British jurisdiction “ to the supervision, laws, and regu¬ 
lations of the Kattywar Political Agency” into a cession of British 
territory to a native state. Such a cession would be a transaction 
too important in its consequences, both to Great Britain and to 
subjects of the British Crown, to be established by any uncertain 
inference from equivocal acts. 

Their Lordships assume (though the precise language used does 
not seem to be quite apt for that purpose) that what was intended 
was to confer upon the Thakoor of Bhoxvnxiggur within the “trans¬ 
ferred” districts as large a criminal and civil jurisdiction as that 
which he exercised in his estates situate within the proper limits of 
the Kattywar Political Agency, subject only to the same super¬ 
vision and control of the Kattywar Political Agent to which he 
was subject in respect of those estates. 

But such a grant of jurisdiction (if the Government of India or 
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the Crown, without a legislative Act, had been able to grant it), 
would not have deprived the Crown of its territorial rights over 
the ** transferred ** districts, or the persons resident therein of their 
rights as British subjects. Whatever may have been the opinion 
of the Indian Government as to the effect of what was done (con¬ 
cerning which their Lordships will only observe that the docu¬ 
ments of 1870 and 1871 take it for granted that a cession of 
territory to a native state had made, which is the point to be 
determined), their Lordships’judgment must be founded, not on 
mere opinions, but on facts; and they find, in point of fact, that 
there was no cession of territory in this, case unless it can be 
deemed to have been made by the agreement of 1860, or by the 
notification in the Bombay Government Gazette of the 29tb of 
January, 1866, (issued, no doubt in obedience to the directions of 
the Indian Government, contained in the letter of the 31st May, 
1865); which merely declared, that** in accordance with the Con¬ 
vention, &c.” (f. e., with the agreement of 1860), the villages in 
question were, ** from and after the 1st of February, 1866, removed 
from the jurisdiction of the Revenue, Civil, and Criminal Courts 
of the Bombay Presidency, and transferred to the supervision of the 
Political Agency in Kaftywar, on the same conditions as to juris¬ 
diction as the villages of the talooka of the Thakoor of Bhowmtg- 
gur heretofore in that province.” 
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Their Lordships agree in the reasons given by the Judges of the 
High Court of Bombay, on the 2nd of December, 1870, for holding 
this notification insufficient for the purpose intended ; and they 
are unable to find in any of the other documents afterwards sub¬ 
mitted to that Court on the application for a review any good 
reason for the subsequent departure of the High Court from that 
opinion, so far as to admit a review. The second notification of 
the 4th of January, 1873, which appeared in the Indian Gazette, 
after the review had been ordered, also left th-^ case substantially 
where it stood before. That notification was merely to the effect 
that the villages mentioned in the schedule were on the 1st 
February, 1866, ceded to the State of Bhownnggur.'* The nature 
and effect of the act, so described as a *‘cession to the state of 
Bhowntiggur,** remains (as it was before) a proper subject for 
judicial inquiry. What was attempted was, in their Lordships’ 
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judgment, neither more nor less than a re-arrangement of jurisdic¬ 
tions within British territory, by the exclusion of a certain district 
from the regulations and codes in force in the Somhay Presidency, 
and from the jurisdiction of all the High Courts, with a view to 
the establishm'^nt therein of a native jurisd iction under British 
supervision and control. But this could not be done without a 
legislative Act, which, in this case, was never passed. By the 
Imperial Statute 3 & 4 Will. 4. c. 85. s. 43. a general power of 
legislation (with certain exceptions not material for this purpose) 
was given to the Governor-General in Council as to (among other 
things) *' all Courts of justice, whether established by His Ma¬ 
jesty's charters or otherwise, and the jurisdiction thereof." This 
power is, in substance, continued by 24 & 25 Viet- c, 67, s. 22, 


though the particular clause of the former statute is thereby 
repealed. By the 24 & 25 Viet. c. 104, s. 9, the High Courts of 
the several Presidencies were established, with such jurisdiction 
as Her Majesty should by her letters- patent confer upon them ; 
and under the same statute each of those Courts was also to have 
and to exericise, “ save as by Her Majesty’s letters-patent might 
be otherwise directed, and subject to the legislative powers in 
relation to the matters aforesaid of the Governor-General in 
Council," all jurisdiction, power, and authority previously vested 
in any of the East India Company's Courts within the same Pre¬ 
sidency which were abolished by that Act. It is unnecessary to 
refer to later enactments, which only modified these provisions in 
a way not affecting the present case. The jurisdiction, therefore, 
of the Courts of the Bombay Presidency over GangU rested, in 
1866, upon British statutes, and could not be taken away or 
altered (as long as GangH remained British territory) so as to 
substitute for it any native or other extraordinary jurisdiction, 
except by legislation in the manner contemplated by those 


statutes. 


Upon two subordinate points in this case their Lordships think 
it right to add that they agree with the view taken by the High 

Court of Bombay^ 

Nothing in their judgment turns in this case upon the Indian 
Evidence Act of 1872. s. 113. The Governor-General in Council 
being precluded by the Act 24 & 25 Viet. c. 67. s. 22. from legis- 
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lating directly as to the sovereignty or dominion of the Crown 
over any part of its territories in India^ or as to the allegiance of 
British subjects, could not, by any legislative act, purporting to 
make a notification in a Government gazette conclusive evidence 
of a cession of territory, exclude inquiry as to the nature and law¬ 
fulness of that cession. And with respect to the competency of 
the Courts of the Bombay Presidency to proceed with the suit 
between these parties, if GangU had, by any valid cession, ceased 
to be British territory, their Lordships agree with the High Court 
that the foundation of the jurisdiction on those Courts over the 
subject-matter of this suit and the parties thereto was territorial, 
and that it could no longer be exercised (whatever might be the 
stage or condition of the litigation at the time), after such a valid 
cession had been made. 

Their Lordships will humbly advise Her Majesty to dismiss 
the appeal. 

Solicitors for Appellant and Respondent : Laijoford S Water- 
house* 
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SRI VIRA VIRADHI VIRA PRATAPA SRI) 

RAGHUNADHA ANUNGA BHIMA DEO > DEFENDANT; 
KESARl MAHARAZ, the Zemindar of ) 

Chinnakimidy ...... 

AND 

SRI EROZO KISHORO PATTA DEO. BY HIS ) 
adoptive Mother and Guardian, SRI KUN- > Plaintiff. 
DONO DEVI PATTA MAHADEVf, WIDOW ) 

OF SRI ADIKOND.A DEO 

ON appeal from the high court at madras. 

llintiu LaV}—Succession to impartibU Zemittdary for lokick no permanent 
Suunad has been issued — Adoption—Consent of Sapindas in undivided 
Family* 

The Hindu Zemindar of Chinnakimidy^ an hereditary impartible 2emindary, 
died without legitimate male issue, leading a widow. The Appellant, his undivided 
half-brother, was placed in possession by the Collector as successor to the 
deceased ; the Government claiming to nominate a successor in the case of 
zemindaries for which, though permanently settled, no permanent sunnad 

had been issued. 

Thereafter the widow adopted the Respondent as a son to the deceased, in 

pursuance of his alleged written authority in that behalf, and with the consent 

of the natural father of the Respondent, himself a sapinda of the deceased, 
though separate in estate from him. 

In a suit brought by the Respondent, by his adoptive mother and guardian 
to recover the zemindary with mesne profits:— 

Held, that there was no foundation for the claim of the Government to 
nominate a successor, and that it was settled law that the title to the zemin¬ 
dary is to be determined by the ordinary law of succession. 

The Marungapury Case (i) approved. 

Held, also, that the authority to adopt was genuine, and sufficient to 
validate the adoption. 

Otherwise, the assent given by one separated and distant sapinda (himself 

the father of the child taken in adoption) did not in fact purport, and was 

not in law sufficient to authorize the adoption. 

Although, according to the law of a widow not having her 

.James W.COLVILE. SIR Barnes peacock and Sir Mon- 
tague e. Smith. 


(i) Law Rep. 1 Ind. Ap. 282, 
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husband’s permission may adopt a son to him, if duly authorized by his 
kindred ; yet the requisite authority is, in the case of an undivided family, 
to be sought within the family, even though the particular property 
devolving upon the adopted son is to be held in severalty, and not in co¬ 
parceny. 

Tlie Ramnad Case (i) approved. 

Their Lordships in discussing the evidence respecting the genuineness of 
the alleged authority to adopt, observed that the proper object of a judgment 
is to support by the most cogent reasons that suggest themselves, the final 
conclusions at which the Judge has conscientiously arrived. That object is 
defeated by the Judge elaborately recording the Huctuations of his mind from 
day to day, in reference to the witnesses, the evidence, and the arguments. It 
is a substantial objection to such judgment, that it does not dispose of the 
question as it was presented by the parties, e.g.y where it finds a particular 
signature to be a forgery, which both sides admit to be genuine. 

Appeal from a judgment of the High Court of Madras 
(March 13, 1873), reversing a decree of the Civil Judge of Berham- 
pore (December 23, I87l). 

The talook of otherwise called Pratapagherj\\?i 

an ancient hereditary zemindary, which descended from father to 
son for many generations before the British Government took 
possession of the territory subject to Fort St. George, at Madras, 
and made a permanent settlement with the zemindaries in the 
Northern Sircars in the year 1804. 

At that time the assessment fixed upon this zemindary (then 
called Pratapagheri) was Star pagodas 15.714. 12., which was 
thereafter annually paid by the zemindar. 

But the Madras Government, although it executed at that date 
a sunnad milkut istimrar in favour of the then zemindar, and 
sent the same to the Collector of Ganjam, declined to enter into 
any permanent settlement of the zemindary. It withheld the 
issue of the sunnad, and no kabuleat was ever executed by the 
zemindar as prescribed by Madras Regulation XXV. of 1802. 
The Ciovernment, moreover, on each occasion of a death vacancy 
appointed and recognised the successor to the zemindary, and a 
great mass of evidence was adduced in the suit out of which this 
appeal arose, in support of the right of the Government so to do. 
But after the derision of Her Majesty in Council in the Marun- 
gapury Case (2J, it was admitted that the succession to the 
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• zemindary must be determined by the ordinary rules of the Plindu 

1876 law of inheritance, irrespective of the recognition which had been 

Sri made by the local government of the Appellant as successor to the 

Raghu- last holder. 
nadha 

Sri Brozo Adikofida Deo, the last zemindar, died on the 23rd of November, 
K isho ro. 1868, leaving the Appellant, his undivided brother, two daughters, 

an illegitimate son, Rafnaki^ishna Deo, and his widow, then 
eucetnte. On the 20th of November he was alleged to have exe¬ 
cuted the following document, marked in the suit and referred to 
by their Lordships as exhibit Q:— 

“ Agreement executed by Sri Vira Sri Viradi Vira Praiapa 
Sri Adikonda Anunga Bhima Deo Kesari Maharaz, the lord of 
Pratapagheri talook, to Kundono Devi Paita Mahadevi on 
Friday the 6 th day of increasing moon of the month of 
Margasira, that is, the 7th day of Vruschica of the year named 
Vibhava, Era 43, corresponding with the 20th of November, 
1868, is as follows :— 

“ As I know that my end, consequent upon the expiration of the 
term fixed by fate, is approaching (I do hereby declare) that in 
case you, who are at present pregnant, be delivered of a male 
issue, the said child alone shall inherit my talook, as well as all 
my property, both moveable and immoveable. Becoming the 
owner of moveable and immoveable properties, till he arrives at 
proper age you will look after him ; or if a daughter be the result 
of your present pregnancy, you, adopting a son, who may be in 
your opinion worthy of the throne, and making him owner of 
the talook, &c., shall, pending the attainment of the said boy’s 
majority, take care of him. This agreement is executed with my 
free will.” 

On the 2nd of December, 1868, the Collector of Gaujam wrote 
to the Board of Revenue, announcing the death of Adikonda Deo. 

In his letter he said : “ On the 24th of November, the day after 
he expired, I received a letter purporting to come from him, dated 
the 19th (though his residence is not twenty miles off, and the 
matter was emergent), in which he announced the approach of 
death, and nominated his son, the eldest of the three bastards, as 
his successor. Since then I have received two letters from his 
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widow, claiming to succeed her husband in the absence of legiti¬ 
mate issue, and announcing further, that she is now three months 
gone with child. This was the statemiuit in her first letter 
Creferred to as R in the judgment) ; in her second, she adds that 
it was her husband's express wish, if she brings forth a son, such 
son should succeed ; if a daughter, that she (the widow) should 
then adopt a son.*' 

On the 11th of December, 1868, the Mahadevi addressed two 
petitions to the Government oi the governor’s private 

secretary, in which she announces her husband’s death, and says, 
before his death he executed a puttoria, or will, and gave it to the 
petitioner, purporting, “ That you have now conceived, if you 
bring forth a male child, he will be Rajah to the talook; in case of 
a female child, you are authorized to select a good child for the 
seat.” 

This petition was follo wed by a series of petitions to the same 
eftect, some signed by herself, some by a native vakeel, some by a 
pleader of the High Court, in all of which the authority to adopt 
was referred to. One of them, X (d), dated the 26 th of July, 

1869, enclosed what purported to be a translation of the authority 
to adopt. 

While the question of succession was still unsettled, the Appel¬ 
lant was stated to have sent a message to the Mahadevi, offering 
her his son in adoption. This offer was denied by him, but he 
admitted that on the 29th. of January, I 869 , he executed a docu¬ 
ment (EK) to one Sitaramas’wamy^ which was formally registered 
on the 7th of June, in which, on behalf of himself and his minor 
son, he promised to grant a village to Sitat‘aniasvi>amy^ ‘as soon as 

I, or my son from my giving him in adoption, get possession of 
our zemindary.” 

At the time when this document was executed, a contest for 
certificate of heirship, under Act XXVII of 1860, to the late 
Adikonda Deo, was pending in the Civil Court. The Mahadevi 
claimed as widow, Ramakrishna as legitimate son underan alleged 
will of Adikonda, appointing him as successor: Raghunadha,^^ the 
undivided brother, denying alike the genuineness of the will and 
the legitimacy of Ramakrishna. On the 30th of March, 1869, the 
Civil Court granted the certificate to the Mahadevi ; but the High 
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Court on the 11th of February, 1870, reserved this decision and 
granted the certificate to Raghunadha. 

On the 11th of July, 1869, the Mahadevi was delivered of a 
daughter; and on the l7th of September in the same year the 
Government resolved to recognise Raghunada Deo as the zemin¬ 
dar entitled in succession. 

For four or five months the Appellant and Respondent were on 
friendly terms, living at the family palace of the zemindars. Sub¬ 
sequently differences arose, and two suits in the year 1870 were 
the consequence. 

On the 9th of August the Appellant filed original suit, No. 9 
of 1870, in the Ci\'il Court oi Set^hafnpoi^ej 2 iQ 2 i\nst the Mahadevi, 
for the recovery of Rs. 323,000, and jewels of the value of 
Rs, 92,000, belonging to the estate of his undivided brother, Adi~ 
konda Deo, which he alleged the Mahadevi to have wrongfully 
retained in her possession. 

The Mahadevi filed her original suit. No. 12 of 1870, in the 
same Court, against the Appellant for the recovery of jewels of 
the value of Rs,20,030, alleged to have been lent by her to him, 
and for Rs. 7000, money which she alleged she had lent him. 

These two suits subsequently came on to be tried together, and 
the evidence taken in the former suit was applied in the latter, 
which last suit was dismissed with costs. 

In the suit. No. 9 , in addition to the allegations of loan 
of jewels and cash on which she founded her suit No. 12, the 
Mahadevi set up the following allegations : first, that the Appel¬ 
lant had many years ago been divided from his brother, her 
husband, Adikonda Deo, by a formal division; and, secondly, that 
her husband, two days before his death, made her a present of all 
his property, real and personal. Both these points were found 
against her. 

It was admitted that the decision must depend on that of the 
Mat*ungapiii'y Case (l) then heard but not decided but as the Court 
felt it necessary to pass a pro fo^ma decree, the suit was dismissed 
without costs, on the ground that the zemindary was the self¬ 
acquisition of Adikonda Deo, and that on his death without issue 
his personalty would pass to his widow. 


(i) Law Kep. i Ind. Ap. 282. 
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After the decision in the Mat'Uftgapitr'y Case (l) was pronounced, 

the Civil Court reviewed its decree, and gave a decree in favour of 

the Appellant, and thereby awarded him the sum of Rs. 82,0C0 
without costs. 

On the 20th of November, 1870, the Mahadevi adopted the 
Respondent, the son of the Zemindar of Piddakifuidy, a sapinda of 
her late husband in the sixth degree. 

On the 15th of December, 1870, the Respondent, by the Maha¬ 
devi, his adoptive mother and guardian, filed his original suit. 
No. 1 of 1871, in the Civil Court of Bethatnpore against the Appel¬ 
lant for the recovery of the zemindary of Chiniiakimidy, His 
title was set out as follows - 

The zemindary of Chinnakimidy, comprising the talook of 
Pratapagher^i in the district of Ganjam^ is an ancient zemindary 
which from time immemorial has been held by the ancestors of 
the late Sri Adikonda Deo, and has descended from father to son. 
The late Srt Adtkonda Deo held the said zemindary from the death 
of his father Chendramani Deo in 1835 until his own death, which 
happened on the 23rd of November, 1868. At his death he left 
no male issue, but his widow, Sri Kundono DeviPatta Mahadevi 
was then pregnant. The said Kundono Devi Patta Mahadevi 
was subsequently delivered of a daughter, whereupon the Govern¬ 
ment olFort St. George recognised the defendant as successor 
to the zemindary. 

20th of November 1870 

the sa.d Sr-t Kundouo De^t Patta Mahadevi adopted the Plaintiff 

by v.rtue of a written authority given to her by her husband 
the said S.f Adikonda Deo, and with the conserrt arrd sanction of’ 

the relahons of the said Sri Adikonda duly competent to 

grant such sanction and consent. lo 

The cause of action is the refusal of the Defendant tr^ 

to the Plaintiff the Zemindary of Chitiuakhnidy, and it accr 
to the Plaintiff on the said 20th day of Novembe’r, 1870 ” 

Rs.20.030 worth of jewels, and the Rs. 7000 mon^y Lnt. fir whl^h 
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the Mahadevi had filed her original suit No. 12 of 1870 herein- 

before referred to. 

mr y of th, soi A„.to„J„ Doo, „d .s „eh, yoo. 

Pal,. o„.r by v.„„. 0/ ,h. adoplion i„ ,h, 

plaint, became entitled to them.*' ^ 

the AdikondaDeo they passed from 

the possession of his widow, the adoptive mother of your Peti¬ 
tioner, int^o that of the Defendant, and are the same jewels and 
money which formed the subject of original suit No. 12 of 1870, 
brought by the said Sft Kundono Patta Mahadevi the 

Defendant to the plaintiff, to which suit your Petitioner begs 

leave to refer. ® 


The Defendant in the said suit admitted that the said pro¬ 
perty had formed part of the estate of the said Srf AdikondaDeo, 
and that he had got possession thereof as rightful heir to the 
deceased zemindar, and your Honourable Court decided that the 

Defendant was entitled to retain possession thereof as against the 
said Sy'i K.undono Mahadevi." 


On the 20th of September, 1871, the Appellant filed his written 
statement, in which he asserted the right of the Government to 

appoint a successor, and the fact of his appointment by Govern- 
ment. Me further pleaded, that, 

The late zemmdary did not. while of sound and disposing 

mind, or ever, or in fact, execute the authority said to have been 
given by him to the Mahadevi. 

The Plaintiff was not legally, or in fact, adopted by the 
Mahadevi, as in the plaint is alleged. 

The Plaintiff has no right or title to the money and jewels, or 
any part thereof claimed in his supplemental plaint.” 


On the 20th of September, 1871, issues were settled, of which 
the only one material to the appeal was the first, and that only 

so far as it raised the question of the legality of the adoption ; 

the fact of the adoption having been admitted by the Appellant’s 
counsel at the hearing. That first issue was as follows 


Plaintiff asserts and Defendant denies that the Plaintiff has 

by the Mahadevi been adopted as heir to her late husband, and 

that such adoption is valid as against this Defendant.” 
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At the hearing, the Respondent rested his case upon two 
points; first, he maintained that the late Adikonda Deo had, in 
fact, executed a written authority to his wife, the Mahadevi, 
Respondent’s adoptive mother, authorizing her to adopt a son 
in event of her not bringing forth a male child, she being then 
enceinte\ and, secondly, that even without such an authority his 
adoption was valid, as it had been assented to by his natural 
father, the Zemindar of Piddakimidy^ a sapinda of the late 
Adikonda Deo in the sixth degree, and, as the Respondent alleged, 
by the Appellant himself. 


The Civil Court found against the Respondent on all points 
both of fact and law, on the first issue, and dismissed the suit 
with costs. 

On the 13th of March, 1873, the High Court [Holloway and 
Kindet^sleyy JJ.) reversed this decree. The following is the judg¬ 
ment of Mr. Justice Holloway :— 




Mr. Justice Holloway : -Two questions have been argued : i. Whether 
the Civil Judge was right in rejecting the evidence as to express authority. 
2, Whether the assent of the /Citnidy Rajah, the only sapinda except the Defen¬ 
dant, is insufficient to validate the adoption, as the Judge has decided. 

“ On the first question, my impression is against the finding of the Civil Judge. 
I am by no means insensible to the weight of the arguments derivable from the 
sort of evidence adduced to the attestation, and from the form of that attestation. 
The substantial fact, however, remains that the Maharanee, a witness whom the 
Judge himself considers truthful, if believed, proves the case beyond all doubt. 
The Judge, I understand, for I do not feel very confident upon the matter, seems 
to have arrived at the conclusion that the signature is not that of the deceased 

Rajah. I confess to very great distrust of this sort of comparison of signatures. 

even in the hands of a Chabot. where the human hand is the instrument creating 
the impression. Where the genuineness of a seal is in question such comparison 

may be, and has before, been applied by the Civil Judge with very great advan- 

tage. I cannot agree with Mr. May 7 ,e's argument that it was not open to the Civil 
Judge to find in favour of the Defendant upon grounds other than those upon 
w ich he put his case. Undoubtedly, however, the fact that the Defendant 
undertook to show how the genuine signature of the deceased came to be attached 
^ this document is a circumstance of some weight against the conclusion of the 
Civil Judge, for It shews that persons well acquainted with the habits of the 

people did not consider the mode of attestation so improbable as the argument 

before us treated it- The views of the people of this country as to attestation are 
very peculiar, and it frequently, even in honest transactions, means no more than 
that the persons signing are acquainted with the truth of the matter. Then the 

case comes to trial, and with the knowledge that in the last resort the matter 

will be considered on English principles, the witnesses profess to have been eye¬ 
witnesses of what they never saw. Bound to decide according to what I believe 
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to be the truth, I should by no means consider this transaction proved false 

because I come to the conclusion that those whose signatures are attached were 

not eje-witnesses. I confess my belief to be that this written authorization was 

given by the deceased. The terms on which he lived for thirty-three years with 

his brother, and the affection admittedly felt for bis wife, are strongly in favour 
of such an arrangement. 

On the second point, however, I am of opinion that under the doctrine of the 
Ram^utdCase this adoption is perfectly valid. I will only refer to that judgment, 
necessarily tedious, from my being compelled to work out a subject with which I 
was not acquainted. I am unable to see that the doctrine of that case is touched 


by the judgment of the Judicial Committee. They assent to the proposition that 
the question of property is wholly out of the case, and only suggest that perhaps 
persons living in coparcenery might have a right to object to the introduction of 
another coparcener. Whether this is so or not, it has no application to the 
present case, in which the property is to be held in severalty and not in co¬ 
parcenery. lo rule that the assent must always be insufficient unless the nearest 
sapinda agrees, would be to render the right altogether illusory, for that nearest 
sapinda is a person whose succession will be intercepted by the adoption. The 
meaning of the law is simply to supply the widow's supposed incapacity for 
action. I will suppose, merely for the sake of argument, that the purity or 
impurity of the intention cannot, on the principles of Hindu law, have any 
influence, and testing the matter in that view, it is impossible not to be struck 
by the consideration that the deceased husband, if he could have had a voice in 
the matter, would strenuously have objected to the succession of a man from 
whom he had received, in a long course of years, nothing but injury and insult 
upon the most tender point, the purity of his caste. If his presumed wish could 
have any influence none can doubt what that wish could have been. As to the 
specific object, it cannot be doubted that the son of a man of rank, and of his 
only near relative with whom he was on terms of friendship, would have been 
considered appropriate. In this point of view it would not be unimportant to 
see that the propriety of an adoption was admitted by the Defendant himself, 
a reward promised to the man who should procure the adoption of his son, 

We have, therefore, both the sapindas agreeing in the propriety of the adoption, 
and the question is therefore narrowed to the question of whether the assent of 
one of them to the specific object is enough. No attempt has been made even to 
suggest that the choice, if there was pow'er to make it, was otherwise than wise. 

If regard for the husband’s feeling were to have any influence upon the choice, 
there would again have been obvious disrespect to his memory in the choice of 
the Defendant’s nominee, and there would be strong ground for saying that the 
opposition of the Defendant dictated by self-interest ought not to prevail. 


“I have no doubt, however, that all these arguments, from the intention of 
the agents, are wholly beside the question in Hindu law. I have stated at great 
length the grounds upon which I come to this conclusion at vol. vi, p. 337 of 
the Reports of this Court. As that case will eventually be heard by the same 
tribunal as the present, I shall not repeat those arguments here. The great 
lawyer whose views are there embodied, was the by no means unequal adversary 

^ unwilling to refer to a judgment for which I am responsible, 
but after nine years’ further consideration and examination, I continue of opiniotn 
that the udgment in the Kamnad with many crudities, and notably in is 
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importation of questions of intention into a law upon which they have no bearing, 

substantially sound, and that in all essential points it was confirmed by the 
Judicial Committee. I adhere to its substance, and I consider the following pro¬ 
positions unquestionable : — 

1. The adoption by the widow with the assent of asapinda, is a substitute 
for the actual begetting by a sapinda. 

2. That the argument from analogy is in favour of the assent of one sapinda 
rather than of more. 

3. That his assent is not to supply a capacity for rights, but a capacity for 
action. 

*‘ 4 * That proximity to the deceased with respect to rights of property is wholly 

beside the question, and that if this were not so, the rule would be entirely 
defeated. 

“5. That in the present case that capacity has been sufficiently supplied, as in 
the law which this assent of sapindas has superseded a child begotton by this 
assenting sapinda would have been undoubtedly legitimate. 

An attempt was made to shew, that in the place from which this case comes, 

the rule of the special Bengal treatises and not that of the general law prevails. 

This argument was never put forward in the Low er Court, and so fai as I can see 
from the authorities within my reach, it is wholly unfounded. 

Ihere was no argument as to the mesne profits, the amount of which was, I 

believe, admitted, and the decree will be reversing that of the Court below, for 

tne return of the zemindary to be adopted son. with mesne profits from the date 
of suit.” 

Benjamin, Q.C., and Norton, for the Appellant :— 

Since the decision by this Board of the Mafungapury Case (i), 
the Appellant can r.o longer rely in support of bis title upon his 
nomination as successor to the zemindary by the Government, 
lie IS, however, in possession as the undivided brother of the de¬ 
ceased owner, and consequently, by the ordinary rules of the 
Hindu law of inheritance, as next heir to the deceased owner, who 
died without male issue ; unless the Respondent succeeds in esta¬ 
blishing that he has been in fact adopted as a son to the deceased 
in a manner which Hindu law recognises as valid and complete. 
That a ceremony of adoption had in fact been performed by the 
Mahadev. m favour of the male Respondent is admitted, but its 
validity depends upon two questions : (a) As to the genuineness 
of the document marked Q, which purported to be a written autho¬ 
rity by the deceased zemindar to his widow to adopt a son under 
the circumstances which happened, namely, of her being delivered 
of a posthumous daughter. (6) As to the widow's right, under the 

(1) Law Rep. i Ind. Ap. 282, 
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school of Hindu law lo which the parties are subject, in case Q 
should be held to be fabricated, to adopt a son to her deceased 
husband in the absence of a written authority from him to that 
effect, with the consent of one sapinda, that sapinda being the 
natural father of the son so taken in adoption. With reference to 
(< 7 ), the judgment of the Lower Court distinctly found that Q was 
a forgery. The Judge discredited the testimony of the witnesses, 
including the Mahadevi, who spoke to its execution, and held that 
the oral evidence in its support had wholly broken down. He 
also instituted a most careful, minutei and searching comparison 
between the signature of Adikonda Deo to Q, and his proved sig¬ 
nature to other documents in the cause, and pronounced the signa¬ 
ture a forgery. No doubt the Appellant’s contention was and is 
that the signature to Q was genuine, and that the whole of the 
contents had keen written after Adihouda^s death on a blank paper 
bearing his signature. It is submitted whether that or the con¬ 
clusion of the Judge is the more reasonable conclusion from the 
evidence ; but, quacunqtte via data, the finding that Q is a forgery, 
a finding undisturbed by the decree of the High Court, necessi¬ 
tates the issue of fact being determined against the Respondent. 
The judgments of the Indian Courts, though not concurrent, are 
not directly conflicting, and it is not the practice of the Judicial 
Committee to disturb a finding of fact by the Court of first 
instance, when such finding is acquiesced in by the Court of 

Appeal. 

As to (6), which is an issue of law, and which arises immediately 
upon the rejection of Q as fabricated, they contended that the 
doctrines laid down in the judgment of Holloway, J., as to the 
sufficiency of consent by one sapinda, were entirely erroneous. As 
to the right of the widow with regard to the adoption of a son in 
the absence of express authority from her deceased husband, see 

Ramnad Case The consent of one single sapinda, him¬ 

self the father of the adopted child, in the sixth degree, and a 
divided member of the deceased’s family, was wholly insufficient 
to validate this adoption. See the Travancore Case (2), which was 
a case where a native Court, in a very learned judgment, held 


(i ) Collector of Madura v. Moottoo 
Kamalivga Satnupathy. Moore’s 


Iiul. Ap. Ca. 397, and especially p. 44 i- 

(2> 8 Madras Jur. s^’ 
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that a widow, without her husband’s express permission, but with 
the consent of several divided sapindas, could not validly adopt a 
son, when her husband’s undivided brothers objected, or did not 
assent. The application of the 'Travctncof^e Case is complete, and 
goes further than it is necessary to contend for, inasmuch as the 
consent given in that case was not an isolated act on the part of 
one divided sapinda, interested for his own sake, and not for the 
good of the deceased, in procuring the adoption. No doubt the Tra- 
vancore judgment is of no binding authority, either here or in the 
Madras Courts; and, according to Holloway, J., the dictum of the 
Privy Council in the Ramnad Case is obiter dictum, since in that 
case a majority of spindas had in fact assented ; and, moreover, 
the estate, the subject of litigation, was separate and self-acquired. 
If, however, it is necessary to lay down a new rule, and to decide 
what is the least amount of consent which would authorize a 
widow to adopt, in an undivided family,when an undivided brother 
survives and opposes or withholds his consent, then the judgments 
of the Travancore Court and obiter dictum of the Privy Council 
are of the greatest weight. No doubt Hollomay, J., laid it down 
m the Ramnad Case (l) that if the doctrine on which the necessity 
for any consent rested involved anything more than a moral pre¬ 
cept, the consent of one sapinda would suffice. But that also was an 
obiter dictum. The amount of consent required was not in issue, for 
a majority of sapindas had consented. Then, in Bombay those quali- 
fications as to the character and amount of the necessary consent, 
which were suggested by the Privy Council in the Ramnad Case, 
were approved and acted upon. It is not contended that the con¬ 
sent of all the sapindas is necessary, wha( is required is the consent 
of all whose rights would be touched by the adoption. They 
referred to Mussumat Bhoobun Moyee Debia v. Ram Kishore 
Acharj Chowdhry (2), where it was held that a widow cannot dis¬ 
place by adoption an heir in whom the estate has once vested ; 
and also that a husband’s authority to adopt is inoperative, unless 
exercised in his lifetime. .As to the Bombay cases, see Rakmabai 
V. Radhabai (3); Narayan Babaji v. Nana Manohar (4); Bayabhai 
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V. Bala Venkatesk Ramakant (l) ; Gopal S. Patvardhan v. Nara 
V. Patvardhan (2) ; Mhalsahai v. Vithoba Khandappa Gulve (3); 
Rupchand Hindtimal v. Rakmabai (4). See also the Shivagunga 
Case ( 5 ) ; Sri Rajah Yenumala Gavnridevamma Gam v, Sri 
Rajah Yenitmala Ramandora Carii (6). Moreover, the object 
with which a widow makes an adoption must be to promote the 
spiritual benefit of her deceased husband. It must not be made 
capriciously, or for her own exclusive interest, nor must the con¬ 
sent of any sapinda be obtained or given from selfish or capricious 
motives. There is no evidence in this case that the parties so acted. 
[Sir Robert P. Collier :—If you want to set aside an adoption 
otherwise valid, on the ground of corrupt motive ; the onus would 
be upon you, and you would require a considerable amount of 
proof. Leithy Q. C.:—There are cases to shew that the conduct of 
the widow does not afiect the validity of the adoption. Sir 
Montague E. Smith: —That is where the husband has directed it.] 
Upon the subject of consent being necessary, they referred to 
the authorities contained in a book which was during the argu¬ 
ment and in the judgment of the Privy Council in the Ramnad 
Case (7) cited as the “ Green Book.” For these cases and autho¬ 
rities see also the references in 12 Moore's Ind. Ap. Ca. 421, 


As to Mr. Justice HoUoway*s argument from analogy in favour 
of consentby one sapinda being ^uihc\er\XyThakoorJeebfiath Singhw 
Court of Wards (8) was referred to, to shew that in arguing from a 
like analogy in the case of an appointed daughter the Court will 
see that the analogy is correct and strictly followed. Arundadi 
Atnmal v. Kuppammal (9) was cited to shew that in that case, 
where there was neither authority by the husband or consent by 
the sapinda shewn, the Court was not disposed to go further than 
the High Court had gone in the Ramnad Case. 


Leith, Q. C., and Mayne, for the Respondent :— 

As to the genuineness of the document marked Q, it is con 


(1) 7 Bombay H. C. Rep. Appen¬ 
dix i. 

(2) Ibid, p, xxiv. 

(3) Ibid. p. xxvi 

(4) 8 Bomb H. C. Rep . A C. 114- 


(5) 6 Mad. H. C. Rep. 337. 
f6;6Ibid. 93. 

(7) 12 Moore’s Ind. Ap. Ca. 439. 

(8) Law Rep. 2 Ind. Ap. Ca. 163. 
(9> 3 Mad. H. C. Rep. 283, 
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tended that the evidence of the attesting witnesses and of the 
Mahadevi was trustworthy, and was corroborated by a series of 
documents. The Appellant and his witnesses and counsel, at the 
original hearing, admitted that the signature and the family crest 
on Q were written by Adikonda himself. But their case was that 
the paper was signed in blank by him during his life, and the 
document forged upon it after his death by their own witness at 
the instigation of one of the Respondent’s witnesses. It is sub¬ 
mitted that the Civil Judge» after the case had been conducted 
throughout on the admission by the Appellant that Q was in fact 
signed by Adikonda, was not justified in acting upon an opposite 
view. In holding, in spite of the case presented to him by both 
sides, that Q was not signed by Adikonda at all, he equally re¬ 
jected the case both of Appellant and Respondent, and came to an 
opinion opposed to all the evidence on both sides. Moreover, the 
findings of the Courts below are not concurrent ; the High Court 
did not in their judgment go into the evidence, but it inclined to 
the belief that Q was signed as both parties alleged it to be, and 
they cannot be said to have sanctioned a finding which there is 
not a shred of evidence on either side to support. Moreover, the 
Judge, in forming his opinion upon the evidence, improperly ex¬ 
cluded from his consideration the improbabilities of the case as 
presented to him by the Appellant ; and allowed himself to be 
biassed against the Respondent by the unfounded assumption, con- 
f^ry to the Appellant’s admission, that she had put forward a 
forged signature. 
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But even if Q were not genuine, the fact of an adoption is 
admitted, as also the consent of a sapinda, namely, the father of 
the adopted child, and that consent, in the absence of an express 
permission by the husband, is sufficirnt in law to validate the 
adoption. In the Mahnatta district the Hindu law of adoption 
differs from that which prevails in Rengal and Madras, The 
Dravida or Madras school is in some respects coincident with the 
Benares school, except that by the former a widow may adopt with 
the consent of a sapinda. The question is, as to thf' amount of 
consent, and who the sapinda should be whose consent is held to 
be necessary : see Menus Institutes, c. ix. ss, 59, 60 : the Travan- 
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core Case (l). In the Ramnad Case (2) it was unnecessary to decide 
whether one sapinda*s consent is sufficient; and as to the corrupt 
motives which were in contemplation by the Court in that case, 
they would, if proved in this or any other case, invalidate an 
adoption altogether. The Shtvagunga Case (3), cited on the 
other side, has nothing to do with adoption. The dicta in the 
Ramnad Case^ the cases cited by Holloway^ J., and the Travancore 
Casct are the only authorities. 

None of these laid down any rule as to the amount of assent 
that was required. The principle upon which any assent was 
necessary appeared to be, that females on account of their supposed 
mental weakness, were always under tutelage, and were incapable 
of performing any important act without the advice and assent of a 
male relation. This advice and assent might be given by one as 
well as by many, and by a divided member of the family as well 
as by an undivided member. The assent was not required as a 
waiver of the rights of the assenting party, but as evidencing the 
opinion of a masculine mind that the act was in itself a proper 
one. If the assent of the nearest heir was necessary, then that 
assent would never be given, and the whole doctrine of adoption 
by a widow would become nugatory. That doctrine was founded 
upon the duty of procuring the most efficacious performance cf 
her husband’s funeral rites. Those rites might be performed by 
the brother, but not so efficaciously as by an adopted son {Dat- 
taka Mimamsa ; Stokes, H. L. B. 545, § 58), No doubt this view 
was in conflict with the remarks of the Judicial Committee in the 
Ramnad Case (4), which were adopted by the Judges in the 
Travancore suit. But the remarks of the Judicial Committee 
were merely obiter dicta^ and unnecessary for the decision of that 
case, where the property was admittely divided ; and the Tra- 
vancore judgment was the judgment of a foreign Court, and not 

binding. 

Further, assuming the view taken in the Ramnad appeal to be 
law to its full extent, it did not govern the present case; First, 
because the remarks of the Judicial Committee only applied to 
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f I > 8 Mad. Jur. p. 58- 

(2) 2 Mad. H. C. Kep 206 1 12 

Moore’s Ind. Ap. 397 * 


(3) 6 Mad. H. C. Rep. p. 337. 

(4) 12 Moore’s Ind. Ap. Ca. 441, 
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the ordinary case of members of an undivided family, who had 
each their undivided share of the coparcenary property. Upon 
the death of any member, that share would be enlarged by sur¬ 
vivorship ; and it might well be that the consent of each would 
be required to prevent such an enlargement, and to allow of the 
transmission of the share of the deceased coparcener to an adopted 
son. But, as the High Court pointed out, this was the case of a 
zemindary which was held, not in coparcenary, but in severalty. 
The heir took by succession, not by survivorship (see Neelkisio 
Deb Burmono v. Beerchunder Thakoor (l) ; and until it was deter¬ 
mined who the heir was to be, no one had any interest in the 
property. Secondly, because, if the consent of the only other 
sapinda, Raghunadha Deo, was necessary, that consent had been 
given. No doubt he had not consented to the particular adoption 
which had taken place ; but the oral evidence, and the document 
EE shewed that he had consente<l to an adoption, and no more 
was required by Hindu law. If it appeared that he agreed to 
the propriety of an adoption, it was not necessary that he should 
agree to the particular adoption, if the person cliosen was in fact 
a proper person to be adopted ; still less could he withhold his 
assent to the choice of any person except his own son, 

Mr. Rorton replied. 

The judgment of their Lordships was delivered by 
Sir James \\'. Coi,vile 

Rajah Adihonda Deo, the then holder of an impartible zemin- 
dary in the district of Gan jam, which in these proceedings is called 
sometimes Chinnakimidy, diud sometimes Pf'aiapagheri, tWfuX on 
the 23rd of November, 1 868. He left no legitinaate male issue but a 
widow, then enceinte, whom it will be convenient to designate by 
her title of Mahadevi. He had, however, several natural sons, one 
of whom, Ramakv‘ifihna Deo, contri ved, on the death of his father, 
to be invested bysome of the retainers with the“Sadhi,” and asserted 
a claim to the zf^mindary on the ground that he was in fact legi¬ 
timate, and had been designated by Adikonda as his successor in an 

(i) 12 Moore’s Ind. Ap. Ca. 540 ; 13 Beng. I.. K. 460. 
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urzi signed by him on the 19th of November, and forwarded to 
the Collector. This claim has since been found to be groundless, 
and may be treated as no longer existent. 

The Appellant Raghunadha, who was a half-brother of the de¬ 
ceased zemindar, must now be taken to have been an undivided 
brother, and the person who, according to the ordinary law of 
succession, was entitled to the zemindary on the death of Adikonda 
without a legitimate son, either procreated or adopted. 

It is necessary, in order to explain some parts of the subsequent 
history of the case, to observe that the question of succession, when 
it first arose, was further complicated by the fact that the zemin¬ 
dary, though permanently settled, was one of those as to which it 
was then conceived that, owing to the omission to issue a per¬ 
manent sunnad, the Government of Port St. George had retained 
the right of nominating, on the death of each successive holder, 
his successor. The confirmation by this Board of the decision of 
the High Court of Madras in the Marungapury Case (l) has since 
established that there was no legal foundation for this pretension 
on the part of Government ; and it must now be taken to be 
settled law that the title to the zemindary is to be determined by 
the ordinary law of succession in like cases. 

On the day after that of the death of Adikonda^ /.e., on the 24th 
of November, 1868, the Mahadevi addressed an urzi to the Col¬ 
lector, in which she stated the death of her husband ; that the 
family was composed of women and children ; that she had then 
none legally entitled to the talook, but was three months gone 
with child ; and praved to be entrusted with the care of this talook. 
In this document she made no mention of an authority to adopt. 

It is shewn, however, beyond all question, by the Collector's 
letter of the 2nd of December, 1868, which is recited in the pro¬ 
ceedings of the Board of Revenue, that before that date he had 
received a second urzi or letter from lh« Mahadevi, in which she 
had alleged that it was her husband’s express wish that, in the 
event of her having not a son, but a daughter, she should adopt a 
son. And if the exhibit R be that second urzi, or a true copy of 
it there can be no doubt that as early as the 26th of November, 
1868 the Mahadevi had asserted publicly that her husband had, 

(i) Law Rep. 1 Ind. Ap. 282. 
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on the 20th of that month, executed in her favour a written 
authority to adopt a son in the event which afterwards happened. 
The confusion which seems to have taken place in the Civil Court 
with respect to the proof of exhibit R has given rise to a con¬ 
troversy on its authenticity which will be afterwards considered. 
But, whatever may have been the precise contents of the second 
urzi, it is unquestionable that, as early as the 11th of December, the 
Mahadevi presented a formal petition to the Government of F'ort 
Sf. George, in which she stated that Adihouda, before his death, 
executed and gave to her a putrica (or will) containing words to 
this effect : “ You have now conceived ; if you bring forth a male 
child, he will be a rajah to the talook ; in case of a female child, 
you are authoized to select a good child for the seat and that 
in several subsequent petitions and applications she persistently 
put porward and relied upon a written authority to adopt executed 
by her husband. One of these, bearing date the 18th of March, 

1869, stated the date of the instrument to be the 20th of November. 

# 

1868; and in most of them she claimed to be heiress to the 
zemindary in default of a legitimate son. natural or adopted, of 
her husband. Raghunadha seems on his side to have been also 
asserting his claim before the Government and the Revenue au¬ 
thorities. 

The action taken by the Government of Port St. George was as 
follows :— 

The Board of Revenue, on the report of the Collector, had, on 
the 7th of January, 1869, expressed its opinion that Raghunadha 
had the best claim to the zemindary, provided the Mahadevi did 
not give birth to a son ; but that if she should have a son that 
son ought to succeed. Thereupon Government, on the 1st of 
March, ruled that a posthumous son would he entitled to the in¬ 
heritance, and directed the Collector to take such measures as he 
might think fit to ascertain whether the widow was really preg¬ 
nant, and to verify the sex of the child when born. To the 
widows repeated applications it made answer that the claim to 
the zemindary was under consid'^ration. On the 11th of July, 
1869, the Mahadevi was delivered of a daughter, and on the 17th 
of September in that year Government, in the exercise of its 
supposed power, and on the recommendation of the Collector 

N 2 


J. C. 

1876 


Sri 

Raghu¬ 

nadha 

V. 

Sri Brozo 
Kishoro. 



172 


INDIAN APPHALS. 


[L. R. 


J. C. 

1876 


Sri 

Kaghu- 

NADHA 

tJ. 

Sri krozo 

KrSHORO. 


supported by the Board of Revenue, resolved to recog'nise Rag- 
hunadha, who had been reported by the Collector to be the undi¬ 
vided brother of the deceased zemindar, as the successor to the 
Chinnakimidy estate; thereby overruling the Mahadevi’s claim 
to be heiress to her husband, and ignoring her asserted right of 
adoption. 


Pending these proceedings there had been litigation between 
the Mahadevi and Raghunadha touching the right to a certificate, 
under Act XXVII. of 1^60, for the collection of the debts due to 
the deceased zemindar. This was determined in favour of the 
Mahadevi by the Civil Judge on the 31st of March, 1869. But 
on the 11th of February, 1870, his decision was reversed by the 
High Court, and the certificate granted to Raghunadhay apparently 
on the general ground that the claim of an undivided brother 
was preferable to that of a widow, and that there was no satisfac¬ 
tory proof of division. 


For some short time after the determination of the Government 
in his fav'our, Raghunadha and the widow seem to have lived 
together in amity. She retained, apparently with his consent, 
the custody of the keys of the goutaghoros or treasuries, in which 
the jewels, cash, and other valuables that had been left by the 
late zemindar were kept; but allowed to receive 

thereout both jewels and cash for the purposes of his installation, 
which took place on the 1st of February, 1870. He again was in 
correspondence with the Collector in November touching the 
villages to be assigned to her for her maintenance, and speaks of 
their friendly relations, although in one of his letters he complains 
that HaHhonha Surmanto and two or three more wicked persons 
were “ making intrigues and giving evil advice.” But this slate 
of amity* if it ever sincerely existed, was of brief duration. In 
the course of 1870 the parties again plunged into active litiga¬ 
tion. In his suit numbered 9 of that year, Raghunadha sought 

to recover from the Mahadevi the jewels and cash in the gouta¬ 
ghoros, greatly exaggerating their amount and value, as property 
to which he was entitled as zemindar, in her suit, No. 12 of 
1870 she shought to recover from him the particular jewels and 

cash which had passed from her to him on the occasion of his 

installation, alleging that he had received them by way of loan 
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on a promise to restore the former and repay the latter. Her 
suit was ultimately dismissed on the ground that she had failed 
to establish any such contract. In the other suit the material 
issues were whether Ra&hunadha was the undivided brother of 
Adikonda, or separate in estate from him ; whether the Mahadevi, 
as widow of Adikonda, was entitled by right of succession to the 
money and jewels left by him ; and if not, whether Adikonda had 
made to her at the time of his death a gift of them that was valid 
against Raghunadha. 

In this suit the Civil Judge found that Araghunadha, the Plain¬ 
tiff, was the undivided brother of Adikonda, and that Adikonda, at 
the time of his death, did not make a gift to his wife of any part 
of the property then in dispute. He found, however, in the first 
instance, upon the second issue, that the Mahadevi, as widow of 
Adikonda, was entitled to all the money and jewels left by him ; 
proceeding, apparently, on the ground that, inasmuch as each 
succeeding zemindar must be taken to have held the estate by 
virtue of a new grant from Government, he held it as self- 
acquired property ; and consequently that, on his death, his per¬ 
sonal assets would pass to his widow, to the exclusion of his 
brother. Before, however, a final decree had been drawn up in 
this suit, the Mar^tingapnry Case was decided by the High Court 
oi Madras', and the Judge thereupon granted a review of his 
decision. On that review he found that the Mahadevi. as widow 
of the late zemindar, was not entitled to the money or jewels left 
by him ; and, finally, made a decree in favour of Raghunadha, but 
for an amount much less than that claimed by him. There was 
no appeal against the decrees in these suits. They decided as 
between the Mahadevi and Raghunadha that the status of the 

family was that of indivision; and that Raghunadha being, in 

default of male issue of Adikonda, entitled to the estate, was 
entitled to the jewels and cash as appurtenant thereto. They 
have, however, little bearing on the questions now to be deter¬ 
mined; although some of the depositions taken in them have 
been relied upon as affecting the credibility of the testimony 
given by the same witnesses in the present suit. 
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ill that year, the Mahadevi adopted the present Respondent. Ke 
was the son of the zemindar of Piddakimidy, who is admitted 
to be a sapinda of Adikonda Deo, though separate in estate from 
him ; both families being derived from a common ancestor, 
Piirushottama Deo. Nor is the validity of the adoption impeached, 
except on the ground that the Mahadevi had not sufficient autho¬ 
rity to make it. 


On the 15th of December, 1870, the Respondent, by his adoptive 
mother and guardian, the Mahadevi, commenced his suit for the 
recovery from Raghunadha of the zemiudary and of all the pro¬ 
perty appurtenant thereto, with mesne profits. The Defendant 
Raghunadha originally set up, by way of defence, that his title as 
zemindar appointed by Government could not be questioned. 
But it is now admitted that since the decision of the Mat^ungapury 
Case this defence cannot prevail; and that the only questions to 
be decided are, whether the exhibit Q which is propounded as the 
written authority to adopt of the 20th of November 1868 was, 
in fact executed by Adikonda Deo, and if not whether the adop¬ 
tion is not nevertheless valid according to the law that prevails 
in the Presidency of Madras, as one made by a widow without 
express authority from her husband but with sufficient sanction 
and consent on the part of her husband's relatives. 

The Civil Judge decided both these questions against the Re¬ 
spondent. He came to the conclusion both from external and 
internal evidence that the document was a forgery ; he was also 
of opinion that the requisite assent to an adoption, in the absence 
of an authority from the husband, was not given, and consequently 
that the adoption was not valid as against the Defendant. The 
High Court inclined to the opinion that Q was in fact executed by 
Adikonda, hni did noi Qo \ery much into the evidence for or 
against the document; being of opinion that, even if no express 
authority was given by Adikonda, the adoption by the widow, 
being made with the consent of one of his sapindas (the father of 
the child adopted), was valid by the law of Madras. 

Their Lordships propose to consider, first, whether Q was in fact 
executed by Adikonda. 

It has been strongly urged upon them that the judgments of 
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the two Indian Courts upon this question, though not concurrent, 
are not directly conflicting, the High Court having omitted to find 
that the document is genuine, or fully to consider the evidence 
concerning it; that in this state of things their Lordships cannot 
safely overrule the decision, upon a question depending mainly on 
the credibility of conflicting witnesses, of a Judge of great local 
experience, who saw and examined those witnesses, and has ex¬ 
pressed his conclusion in a judgment that demonstrates with what 
remarkable care and industry he tried the cause. 
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Their Lordships are by no means insensible to the force of the 
general proposition involved in this argument. That force, how¬ 
ever, seems to them to be somewhat diminished by particular cir¬ 
cumstances in this case. They consider that the voluminous 
judgment of the Civil Judge deserves the credit due to a most 
painstaking endeavour to arrive at the truth in a difficult case. 
Put its excessive elaboration tends to impair its value by defeating 
the proper object of a judgment, which is to support, by the most 
cogent reasons that suggest themselves, the final conclusions at 
which the Judge has conscientiously arrived. This document 
records the fluctuations of the Judge’s mind from day to day in 
the course of an exceptionally long trial; the effect, often tem¬ 
porary, upon him of a particular piece of evidence or argument 
of counsel; it subjects every witness to criticism more or less 
unfavourable; and from this mass of often conflicting statements, 
it is not easy for a Court of Appeal to extract the precise grounds 
on which the final conclusions rests. 


Again, the counsel for the Respondent have strongly insisted on 
the objection to the authority of this judgment which they 
founded upon the observations of the learned Judge in paragraph 
62, &c. ( 1 ). It must be admitted that the passage is ambiguous. 
If it means only that where a case has been inanifestly proved to 
be false (as, e.^., if Q had been shown to be written on a stamp 


(O That passage was as follows:_ 

“ A great deal has been said about the 
balance of probabilities but this is 
not a case to be decided upon proba¬ 
bilities. The Defendant is in posses¬ 
sion ; and is not to be ousted in the 
absence of good evidence. This is not 


a case in which the Court must say it 
believes one side rather than the other. 
It disbelieves the Plaintiff’s evidence ; 
and that is quite enough. That it dis 
believes most of the Defendant’s evi« 
dence is nothing to the point.” 
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paper purchased after Adikonda's death), it is unnecessary to weigh 
general probabilities, the observation is a mere truism, since it is 
obviously idle to inquire whether it was likely a man should do 
that which it has been demonstrated he never did. On the other 
hand, if it imports that the Judge refused to weigh the proba¬ 
bilities of the case, because he believed one set of witnesses rather 
than the other, it would support the objection taken, viz., that in 
forming his belief he had excluded from his consideration that 
which ought to have entered into it. Their Lordships, however, 
upon a review of the whole judgment, are of opinion that, in 
whatever sense the learned Judge made the observation in ques¬ 
tion, he did not, in fact, fail to consider the probabilities of the 
case. Whether he gave due weight to them will be afterwards 
considered. 


A more substantial objection to the judgment is, that it does 
not dispose of the question as it was presented by the parties. 
The learned Judge was not content to find that Q was a forgery. 
By a careful examination and comparison of it with admitted 
signatures of Adikonda he satisfied himself that the signature 
purporting to be that of Adikonda was itself forged. Yet the 
Appellant had admitted that that signature, and the sankhu and 
chakran (the emblems on it) were of his brother’s handwriting ; 
and the case made by him and his witnesses was that the forgery 
was effected by filling up, after Adikonda*s death, a blank paper, 
which had these genuine marks and signature upon it. Their 
Lordships agree with the Judges of the High Court in thinking 
that little weight ought to be given to a comparison of Oorya 
handwriting by an European Judge, however skilled and experi¬ 
enced, when opposed to the admissions of those who dispute the 
document. They feel bound, therefore, to assume, and that has 
been almost admitted in the argument addressed to them on the 
part of the Appellant, that the signature of Adikonda upon Q is 
of his handwriting. It is obvious, however, that the erroneous 
conviction of the Civil Judge to the contrary may greatly have 
biassed his estimate of the credibility of the Plaintiff’s story, and 
may have prevented him from duly weighing the improbabilities 
of that told by the Defendant, which he did not adopt. The 
genuineness, therefore, of the signature of Adikonda is a circum. 
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stance which materially detracts from the general value and 
authority of the judgment of the Civil Judge; and their Lordships 
cannot but feel that they have to determine the question before 
them upon the evidence taken in the cause without the assistance 
which they generally find in similar cases in the judgment of one 
or the other of the Indian Courts. 

That there is in this case a strong antecedent probability that 
Adikonda did authorize an adoption is incontestable. It does not 
rest upon the mere presumption that on his death-bed he would 
desire to perform that general duty of imperfect obligation which 
prompts a childless Hindu to supply the want of natural male 
issue by adoption. It is shewn that the brothers, though legally 
undivided, were long on bad terms with each other. The strife 
began, as appears by the Collector’s letter, on the death of their 
father in 1835, when there was a dispute as to their succession to 
the zemindary, Raghunadha claiming it as the eldest son of the 
then Mahadevi, though younger in years than Adikonda^ who was 
born of a wife of inferior rank. This controversy was determined 
by the then Government, in the exercise of its assumed power, in 
favour of Adikonda* The strife, however, was embittered by sub¬ 
sequent quarrels between the brothers, and by the desperate 
attempt of Raghunadha as late as 1852 to oust his brother by 
proving him to be illegitimate. In these circumstances, whatever 
may have been the precise relation of the brothers during the 
later years of their joint lives, there is a high degree of proba¬ 
bility that Adikonda would desire to retain, by all means in his 
power, the zemindary in his own line ; and would be unwilling to 
expose the wife to whom he was attached to the chance of falling 
from the rank which even as adoptive mother of a reigning Rajah 
she would possess, to that of a widow entitled only to be main¬ 
tained, however honourably, by her brother-in-law. 

There being then this antecedent probability that he would 
execute some such document as that which bears his admitted 
Signature, what is the direct evidence to shew that he really did 
or did not execute it. The witnesses, whose names are upon it, 
are Sumanto the treasurer, Siva Purohit, now the Dewan of Rag- 
hunadhat but formerly the servant in the like capacity, first of 

Adikonda, and afterwards of the Mahadevi, Halaji the scribe and 
25 
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Damapattojost the Purohit. Of these, the two former are the only 
subscribing witnesses in the strict sense of the term ; Balaji sign¬ 
ing only as the writer of the instrument; SiXid Damapattojossi, 
though named as a witness, not having signed at all. Again, the 
only one of the four who deposes to the execution of the instru¬ 
ment is Sumanto. His story is, that on the 20th of November 
(f.e., on a day between which and the day of the Rajah’s death 
two clear days intervened), at about 3 prohoros of the day (f.c., 
about 3 P.M.), the Rajah sent the peon Narayani to call in any 
respectable people (bollolokho) that might be in the outer hall 
(sodoro); that the peon returned with Siva Purohit, Datnapat- 
tojosi, Bodhrosanto, Bhagirathipani, and Balaji ; two other per¬ 
sons, viz., Boyidtiorahu and Gouro Bondhari, being already in the 
room when the order was given ; that Balaji was then sent out to 
bring paper, pen, and ink ; that on his return he wrote the 
authority to adopt under the Rajah’s dictation, making first a draft 
and afterwords a fair copy ; that the list of witnesses which appear 
in handwriting on it was also written at’the Rajah’s dicta¬ 

tion, first in the draft and then in the fair copy ; that the sub¬ 
scribing witnesses Siva Purohit and the witness himself then 
signed, excusing himself, with the Rajah’s consent, 

from signing, on the ground that he was an old man and could 
not see; that Balaji also wrote his name as the writer of the 
document ; that the Rajah himself traced the sankhu and chakrun 
at the top, and wrote his own signature at the bottom of the 
document ; that they all wrote with the same pen dipped in the 
same ink-bottle ; that it took about two ghadyahs(one and a half 
hour) to complete the transaction ; and that afterwards, and when 
about the same space of the day remained, the witness, by order 
of the Rajahi took the document to the Mahadovi, who, while it 
was being prepared, was in “the chapel,” being a room near that 
of the Rajah, and put it on the threshold, the door being ajar. 
The witness also states that nearly two ghadyahs before this, and 
previously to the preparation of the document, he had taken to 
the Mahadevi, by order of the Rajah, the keys of the Treasury 
House, and had said to her, “ The keys of the other Treasury 
House were given you, now keep the keys of this treasury and all 

the property therein.” 
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This witness is directly contradicted by the three other persons 
whose names are upon QjSiva Put^ohittBalaj i and Damapattojosi. 
The account which they give of the fabrication of Q is the follow¬ 
ing :—About ten» or most twelve, days after the death of Adtkoiida, 
Sumanto brought to Salaji a paper having upon it Adikonda s 
signature, and the sankhu and chakrun, but otherwise blank, 
together with a draft, and told him to fair-copy the draft upon the 
blank paper. Balajiy according to his own account, at first refused, 
but aftrwards obeyed. The result was Q, as it now stands, with 
the exception of the signatures of the subscribing witnesses. The 
paper in that state was given by Balaji to Sumanto^ who took it 
to Sir’rr Purohit for his signature. He swears that he refused to 
sign it, and denies that the signature upon it which purports to he 
his is of his handwriting. The value of that denial will be pre¬ 
sently considered. The paper \vas subsequently (/.e., about four¬ 
teen days after Adikonda s taken by to Danta^ 

pattojosi^ who also swears he refused to sign it as witness. 


J.C. 

187C 


8ri 

RaGHu 

NADHA 

V. 

Sri Brozo 
Kishoro. 


The question is, which of these two stories is to be believed. 
The last, their Lordships think, must be taken with the qualifica¬ 
tion that, notwithstanding the denial of Siva Purohit^ the disputed 
signature is of his handwriting. That it is so was found by the 
Civil Judge, and his finding does not depend on mere comparison 
of handwriting. Its correctness seems to their Lordships to be 
placed beyond doubt by the exhibit LL, in which, writing to 
Iswat^a Puttro as late as the 10th of July, 1869. he speaks of the 
document executed by the late Rajah to the Mahadevi, and urges 
his correspondent to use his best endeavours to get from Govern¬ 
ment a recognition of it. It is clear, therefore, that if Q be a 
forgery Stva Pitt^ohtt was at one time a consenting party to that 
forgery. The Civil Judge has undoubtedly recorded a most un¬ 
favourable opinion of SuTfianto. He says of him : “//.S. lied and 
prevaricated grievously. I could not believe anything one bit 
the more readily from the fact that he asserted it.” Yet the 
credibility of this witness, however small, is nevertheless superior 
to that oi Siva Purohit Balaji. . Notwithstanding his demea¬ 
nour he may have told what is substantially a true story ; whereas 
the others must either have been guilty of perjury in this suit, or 
have been conscious actors in an antecedent forgery. Daniapafto- 
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josi is not open to this imputation, and is apparently a more 
respectable witness. All that the Judge says against him is that 
“he protested too much.’* But there is a high degree of impro¬ 
bability in his story. 

The prima facie improbability that there should exist any blank 
paper with the genuine signature of the deceased Rajah upon it is 
no doubt removed by the evidence of Sinayaka^ and the produc¬ 
tion of the four blank papers similarly signed, which that witness 
swears he discovered eighteen months before he gave his deposi¬ 
tion (f.c., early in 1870) in the late Rajah’s record box. There is, 
however, no proof that at the time when Q is said to have been 
forged any such papers had been found ; and the subsequent dis¬ 
covery of them may have suggested the present answer to the 
Plaintiff’s case. If, however, it be assumed that the supposed 
forgers had but one such paper in their hands ten days after the 
late Rajah’s death, it is obvious that such a paper was very precious; 
and it is inconceivable that they would have inserted Damapaiio- 
josVs name in the list of witnesses until they were assured of his 
willingness to sign. If, again, they had then in their hands more 
than one such paper, they would naturally, on DamapattojosVs 
refusal to join in the conspiracy, have destroyed it, and fabricated 
a similar instrument on which his name should not appear. The 
story then told by him is less probable than that told by the 
Plaintiff’s witnesses in order to account for the non-signature of 
it by him ; for he is shewn to be a person of weak sight, and not 
to have been in the habit of writing with a pen. All these three 
witnesses against the document are shewn to be now more or less 
dependent upon the Defendant; and there is little, if any, other 
affirmative evidence in support of the Defendant’s case. 

On the side of the Plaintiff, however, there is a considerable 
amount of direct testimony in confirmation of that of Sumanfo. 

Of the witnesses in this category, who are vouched by Sumanto 
as present when it was prepared and executed, are Boyiduorahu, 
the native doctor; and Gout-o Bhondhari, the barber, who are said 
to have been with the Rajah when he sent the peon to call in the 
respectable people ; Narayana Bisoyi, the peon sent ; and Bot^d- 
hono Santo, and Bhaghirathipani, who were brought in with Siva 
Ptirohit, Damapattajosi and BaJaji, They generally confirm 
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Stintanto's account of the transaction. It is true that all are more 
or less discredited by the Civil Judge; that the barber is not 
relied upon even by the Respondent as worthy of credit; and 
that the evidence of the peon, who says he was not continuously 
in the room, is of little value. But the others, particularly Bor- 
dono Santo, who was related by marriage to Adikonda, seem to be 
of respectable position, are persons who were not unlikely to be 
present; and their statements, notwithstanding some slight dis¬ 
crepancies, in the main confirm Sumanto's account of the transac¬ 
tion. In further corroboration of the Plaintift's case his counsel 
rely on the evidence of the Mahadevi and of Iswara-Puttro. 

Xhe latter is the vakeel who in 1868 and 1869 prosecuted 
the Mahadevi’s claim before the Government at Madt^as, He 
seems to have been employed as a vakeel by Adikonda in his life¬ 
time ; and there is nothing to impeach his general respectability. 
His testimony is to the effect that having been sent for by the 
Rajah, on account of some pending suit, he was at the house after 
the execution of Q ; and that on the next day, that is, on the 21st 
of November, the Rajah, being then in full possession of his facul¬ 
ties, told him that he had the day before executed in the Maha- 
devi’s favour a written authority to adopt. This evidence does 
not justify the observation of the Civil Judge that “it amounts to 
nothing.” since, if believed, it would establish a clear admission by 
the Rajah of his antecedent act. It is, however, open to the ex¬ 
ception Uken by Mr, iVo^fo//, viz,, that it is but evidence of an 
oral admission, said to have been made bya deceased person, and, 
as such, incapable of contradiction, and open to suspicion. His 
presence, moreover, at the place at the time in question is not 

sworn to by any other witness, and is not very satisfactorily 
accounted for. 

The evidence of the Mahadevi is to the effect that on the morn- 
ing of the 20th of November she was weeping over the Rajah 
who was very ill; that he told her in the event of her not having a 
male child to adopt one, and promised to give a written authority 
for the purpose; that in the evening of that day, whilst she was 
sitting within her room with the door a little ajar. Sumanto brought 
a paper and left it on the threshold, saying it was the authority to 
adopt; that afterwards, and when the lamp was lighted, after 
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sunset, she took the paper to the Rajah, nobody else being in the 
room ; that he took it from her and said, “ I have given you written 
authority—you are pregnant. You will bring forth a male child, 
if not, you will adopt,** and then returned it to her, and that she 
afterwards kept it in her box. She identified Q as that paper. 
She further deposed that the key of the goutaghoro was brought 
to her by Sumanto before he brought the document; and after* 
wards, in answer to a question not given in the record, said, “The 
keys and this written authority were given to me in the evening 
when there were two ghadies to sunset.*’ 


Of this witness the Civil Judge has recorded the following 
opinion:—“ On the face of her deposition, I see no reason to think 
her untruthful, but rather the contrary ; and yet in O. S. No. 9 of 
1870 she put forward, and supported with much evidence, three 
assertions on important facts which have been declared false, or 
have been disbelieved, viz. (1st) division between Adikottda and the 
Defendant, it being admitted by her in this suit that they were un¬ 
divided ; (2nd) an examination of the treasuries, shewing that they 
contained but a small sum, with a view to reduce the amount 
recoverable by the Plaintiff against her, if he should be successful 
in that suit; (3rd) the gift of the jewels and cash by Adikottda to 
her. And now she has put forward Q, which is certainly a forgery ; 
she has supported it with much evidence; she has sworn that 
Adikottda himself, in speaking to her, acknowledged it as his; and 
she has contradicted the story told by all her witnesses.** 

Of the objection to the Mahadevi's credit, which the learned 
Judge founds upon Q, and the evidence given by her in support of 
its execution.it is enough to observe that he thereby begs the 
question which he had to try, viz., whether it was a forgery or a 
genuine instrument. He would hardly have done this if he had 
not previously, and by comparison of handwriting, satisfied him¬ 
self that the signature of Adikonda was itself forged. That this 

foregone conclusion, which must now be taken to be erroneous, 

must materially have affected his general estimate of the credi¬ 
bility of the Plaintiff’s witnesses is therefore shewn by the passage 
just cited from his judgment. Nor do their Lordships attach 
much more weight to his other objections to this lady*s credi!. 
They do not find apy material contradiction between her statement 
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in this suit and those of the other witnesses. There is undoubtedly 
a discrepancy as to the time when the key was delivered (as to 
which only Sumanto and the native doctor speak). But that the 
Mahadevi, a native woman examined from behind the Purdah, 
should have made some confusion as to the time that elapsed 
between the two acts of delivery does not. in their Lord ships* view, 
materially affect her credit. Again, her contention in the former 
suit that her husband and the Defendant were undivided brothers, 
may, under the circumstances, have been raised bona fide. The 
fact which was found against her cannot have been in her own 
personal knowledge, and it was one which before that decree was 
not perefctly clear. That she should have undervalued, if she did 
undervalue, the amount of property in the goutaghoros will sur¬ 
prise nobody conversant with native suits in India. On his side, 
Raghunadha grossly exaggerated the amount and value of that 
property. Again, the alleged gift of the jewels and cash to her 
was no doubt found by the same learned judge against her. There 
may have been no appeal against his decision (the adoption 
having then taken place), but it is obvious that the fact of that 
gift is again in issue in this suit, and that it was more or less deter¬ 
mined in the other upon the view which this same Civil Judge 
then formed of the credibility of the Plaintiff’s witnesses in this 
suit. There is, however, one circumstance connected with that 
suit of 1870 which affects the credibility, not only of the Mahadevi, 
but of other witnesses for the Plaintiff, and ought here to be con¬ 
sidered. That circumstance fe the date on which the gift was 
said to have taken place. The Mahadevi, in that as in the present 
suit, deposed that she received the key and the written authority 
to adopt on the same day. And this is the story now told by 
those of the witnesses who in their depositions in the former suit 
were silent on the authority to adopt. But the date assigned to 
the gift of the jewels throughout "the suit of 1870 was “two days” 
before the Rajah’s death, which, in common parlance, would im¬ 
port, and seems to have been so understood, the 21st of November. 
The date assigned to the transaction in this suit is a date between 
which and that of the Rajah’s death two clear days intervened, t, 
the 20th of November. 
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This circumstance would b? almost fatal to the Plaintiff’s case 
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as to Q if it were possible to suppose that that case had been got 
up after the evidence in the jewel suit was given. But the depo¬ 
sitions in that suit were taken in December, 1870; and when it is 
shewn beyond all doubt that the Mahadevi had at least as early as 
the 18th of March, 1869 (in her petition), stated the date of the 
alleged authority to be the 20th of November ; that the witnesses 
who impeach Q, which bears that date, admit it to have been in 
existence ten days after the Rajah’s death, and say that Sumanio 
was the concoctor of the fraud ; it is impossible to suppose that 
Suuianto would ever have treated the authority to adopt as executed 
only on the 21st. Nor, indeed, is it easy to see why the gift of the 
jewels should have been represented to have taken place on that 
day. One of the issues contested in the cause was whether Adi- 
konda was of sufficient mental capacity to make the gift ; and the 
nearer to the time of his death the date of the gift was laid, the 
greater the difficulty of shewing his capacity of making it. There 
may have been some strange confusion in the jewel suit as to the 
effect of the term “ two days before his death,” and misappre¬ 
hension as to the date to which the witnesses then meant to de¬ 
pose. Their Lordships are unable further to explain this dis¬ 
crepancy ; but for the reasons above given they do not think that 
it seriously affects the question now under consideration. 

Their Lordships desire next to say a few words about two docu¬ 
ments of which much has been said in the argument before them. 

The first is marked E K. Their Lordships are not inclined to 
adopt the statement of the Defendant, that he signed this security 
bond without a knowledge of its contents. They do not. however, 
attach much weight to the words, “as soon as I, or my son, from 
my giving him in adoption, get possession of our zemindary,” as 
evidence in favour of the genuineness of Q ; for the utmost that 
any inference to be fairly drawn therefrom would establish is, that 
in January, 1869, the Defendant knew that the Mahadevi had 
asserted an authority to adopt (a circumstance which is otherwise 
probable); contemplated the possibility of the power being esta¬ 
blished and his son adopted under it; and was persuaded by his 
creditor to provide against such a contingency. Siva Purohit was 
at that time acting for the Mahadevi ; and if Q were forged, the 
Defendant would not then have had the knowledge which he says 
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he subsequently acquired of the fabrication of the document. The 
most, then, that can be said of E E is that it contradicts his state¬ 
ment, that he knew nothing of an alleged authority to adopt until 
a later period. 

The other document is R. It is dated the 26th of November, 
and contains a distinct statement by the Mahadevi that her hus¬ 
band, on the 20th of November, executed in her favour a written 
authority to adopt, to the eflFect of Q. It bears upon it the words 
(by whom written is not known),“Received 1st December evening, 
by hand, foul copy.” The contention on the part cf the Defendant 
is that this document affords no legal proof of the contents of the 
second urzi, stated in the Collector’s letter of the 2nd of December 
to have been received by him from the Mahadevi ; and that the 
terms in which he refers to that urzi are consistent with the sup¬ 
position that the Mahadevi then put forward only an oral authority 
to adopt—Q not having then been fabricated. What the Collector 
says on this point is ; “ In her second (letter) she adds that it was 
her husband’s express wish that, if she brings forth a son, such 
son should succeed ; if a daughter, that she (the widow) should 
then adopt a son.” These terms are not necessarily inconsistent 
with those of R. All that can be said of them is that they do 
not state affirmatively that she alleged her husband’s wish to have 
been expressed in writing, or on a particular day. 
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It is now admitted on both sides that R is not the original urzi; 
that it is not an official copy of it. which, as such, would be receiv¬ 
able as evidence; and that if grounds had been laid for proving 
the contents of the missing urzi by secondary evidence, R has not 
been shewn to be a true copy of it. Each side has imputed to 
the other foul play in respect of this document, but neither hypo¬ 
thesis is supported by proof, or probable in itself. The proceedings 
afford some grounds for thinking that the original urzi, as well as 
R.. was produced from the Collectorate, but it seems that owing 
to a blunder, or, as suggested, a fraud on the part of a vakeel, R 
was shewn to the witnesses who were at first examined upon it as 
if it were the original, and that the original, if ever before the 
Court, has slipped out of the record. 


It is to be regretted that when the mistake was discovered, and 

the contest about this document arose, the Civil Judge did* not 
VoL. III. Q 
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further investigate, by inquiry at the Collectorate or otherwise, 
the history of R and ascertain what had become of the original 
urzi. Either party might have called on the Judge to do this, 
but neither did so. It was suggested by Mr. Norton in his reply, 
that their Lordships might now see fit to direct such an inquiry. 
They do not, however, think that they would be justified in thus 
prolonging this litigation, inasmuch as they do not consider that a 
knowledge of the precise terms of the second urzi is essential to 
the determination of the issue before them. It is no doubt true 
that if the second urzi were in the terms of R, the Mahadevi 
must have asserted the existence of a written authority to adopt 
bearing the same date and to the same effect as Q, before the date 
at which Q is said by the Defendant's witnesses to have been 
fabricated. But this circumstance, though it would throw con¬ 
siderable discredit on the Defendant’s case, would not conclusively 
disprove it; because it is possible that the document so said to 
exist might not have then actually come into existence. Again, 
if the second urzi w'ere only in the terms of the Collector’s letter, 
it would not, as has before been observed, be inconsistent with the 
existence of a written authority to adopt. Their Lordships will, 
therefore, deal with the questions before them on the assumption 
that the precise terms of the second urzi have not been proved, 
and leave the Plaintiff to bear the burden of having failed to 
establish that, before the 2nd of December, the Mahadevi asserted 
that she had a written authority of a particular date ; and the 
Defendant to bear that of having failed to shew affirmatively that 
she then asserted only a parol authority. They now proceed to 
consider the grave objections to the genuineness of Q which the 
learned counsel for the Defendant have founded on the form and 
appearance of the document. 

Their Lordships have the original before them, and so far as 
they can judge some of these objections are, to say the least, plau¬ 
sible. The list of witnesses in the handwriting of the writer of the 
instrument is unusual. It is also unusual for the witnesses to sign 
before the executing party, and to write their signatures imme¬ 
diately above his. The form of the instrument might naturally be 
expected to be that of exhibit X d, the translation submitted to 
Government by the Mahadevi’s vakeel with her petition of the 
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26th of July, 1869; and it has been contended on the part of the 
Appellant that that exhibit was purposely so modified in order to 
avoid the suspicions which a more literal translation of Q, would 
have engendered. Lastly, it was contended that the appearance 
of the document is inconsistent with the evidence which represents 
that all the signatures were written at the same time, and with the 
same pen, and the same ink ; the fine signature of Balaji being 
written after those of the subscribing witnesses. Their Lordships 
were certainly at first much impressed by the last objection. It is, 
however, to be observed that after insisting on the impossibility of 
all the signatures being written with the same pen, the Zillah 
Judge, on the 26th of November, 1871, saw fit to record that, 
having just had to look again at Q he thought it quite possible, 
though not very likely, that with the pen that made the last “ro” 
of Snmafito's signature Adikonda might write as well as his signa¬ 
ture is written ; and a good writer like Baliji might write as finely 
as his signature is written. Very diflferent appearances may cer¬ 
tainly be produced by the same pen and ink when used by different 
hands ; and this is more likely to happen with the coarse ink that 
is used by the natives of India. 

Again, as regards the objection founded on X d, it is to be 
observed that it seems to be satisfactorily answered by the Judge 
himself, who finds that X d, is, in fact, the translation of a Telugu 
version of Q, taken down probably by a Telega man from the 
mouth of Iswara Pattro, there probably being few persons at 
Madras who could reader translate an Oorya document like Q. 

Of the list of witnesses, it is sufficient to say that it is difficult 
to see why it should have been inserted in Q, if it were not done 
by the order of the Pajah. The suggestion on the other side is that 
it was inserted in order to fill up the space above the Rajah’s signa¬ 
ture on the blank paper. But surely a forger would have had no 
difficulty in expanding the document so as to fill up the vacant 
space. Nor, as their Lordships have already remarked, is it likely 
that a forger would have inserted the name of Daniapattojosi in 
that list until he had ascertained whether that person was willing 
to sign. 

Upon the whole, then, their Lordships, dealing with this docu¬ 
ment as ope which bears the genuine signature of Adikonda \ and 
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as containing a disposition which he was likely to make; and 
weighing the evidence and the probabilities in favour of the 
Plaintiff's case, against the evidence and the probabilities in favour 
of the Defendant's case, have, not without doubt or difficulty, come 
to the conclusion that the former so preponderates over the latter 
that they ought to pronounce in favour of Q, as a valid written 
authority to adopt executed by Adikonda on the 20th of November 
1868. 


This finding is, of course, sufficient to dispose of the present 
appeal; and renders it unnecessary for their Lordships to consider 
whether, if it had been the other way, they could have affirmed the 
decree of the High Court upon the grounds stated in the judgment 
of Mr. Justice Holloway. The great importance, however, of the 
subject induces them to make some observations upon it. 

That, according to the law prevalent in the Dravada country, 
which includes the district in which the Chinnakimidy zeTn\YidB.Ty 
is situate, a Hindu widow, not having her husband's express per- 
missioiit mo.yt if dtdy authorized by his kindred^ adopt a son to 
him, is a proposition which cannot now be controverted. The law 
has been so settled by the decision of this Committee in the 
Hamnad Case ; and the principles and authorities upon which it 

rests are elaborately considered and reviewed, both in the judg¬ 
ment of the Committee (1), and in the judgment of Mr. Justice 
Holloway in the same case (2). 

The two judgments, however, though agreeing in this general, 
conclusion, which was all that was necessary for the determination 
of the cause, were by no means ad idem on several points, and 
notably on the nature of the authority required. 

Mr Justice Holloway intimated an opinion that, if the require¬ 
ment of consent is more than a moral precept,the assent of anyone 
of the husband's sapindas would suffice. This Committee was far 
from adopting that broad proposition. It pointed out that on the 
question, who are the kinsmen whose assent will supply the want 
of a positive permission from the husband, the authorities are ex- 
tremely vague; that there exists a broad distinction between 

ses in which the deceased husband was a member of a joint and 
undivided Hindu family, and those in which, he being separated. 


(i) 12 Moore’s Ind. Ap. Ca, 269. 


(2) 2 Mad. H. C. Rep. 206. 
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the widow has taken his estate by right of inheritance ; but that, 
even in the latter case, the assent of some person who stands to 
her in the relation of protector may be requisitf*. It is unnecessary 
to repeat at large this portion of their Lordships* Judgment on 
that occasion, which is to be found at pp.441 to 443 of Mr. Moo^*c*s 
Report. 

The question has since come before the Sudr Court of Travan- 
core in the case reported in the Madras]nrist (l)of February,!873, 
and before the High Court oi Madras in the present case. In the 
Travancore Case the Court, though a foreign Court not bound by 
the decisions of this tribunal, in a judgment of remarkable ability 
and research, adopted the principles suggested by this Committee 
as those which should govern the determination of the question in 
the case of an undivided family, and ruled that the assent of 
certain separate dayadies of the deceased husband was not suf¬ 
ficient to validate an adoption by a widow, to which the husband*s 
undivided brother and the head of the undivided family had not 
assented. In the present case Mr. Justice Holloway, adverting to 
what was said by this Committee in the J^atnftad Case concerning 
an undivided family, observed, “whether this be so or not, it has 
no application to the present case, in which the property is to be 
held in severalty* and not in coparcenary.’* And he finally for- 
mularised the following propositions;*— 

1. The adoption by the widow, with the assent of a sapinda, is 
a substitute for the actual begetting by a sapinda. 

2. That the argument from analogy is in favour of the assent of 
one sapinda rather than more. 

3. That his assent is not to supply a capacity for rights, but a 
capacity for action. 

4. That proximity to the deceased with respect to rights of pro¬ 
perty is wholly beside the question, and if this were not so the 
rule would be entirely defeated. 

5. That in the present case that capacity has been sufficiently 
supplied, as, in the law which this assent of sapindas has super¬ 
seded, a child begotten by this assenting sapinda would have been 
undoubtedly legitimate. 
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Their Lordships cannot adopt these propositions as a correct ex¬ 
position of the law. 


They observe, in the first place, that they are all more or less 
founded on the assumption that the law of adoption now prevalent 
in Madras is a substitute for the old and obsolete practice of 
raising up seed to a deceased husband by actual procreation ; and 
that the limitations, if any, upon the power to adopt are to be 
traced by analogy from that practice. In the Ratnnad Case (l) 
their Lordships, after stating their general conclusion, added the 
following observations: “They think that positive authority affords 
a foundation for the doctrine safer than any built upon specula¬ 
tions touching the natural development of the Hindu law, or 
upon analogies real or supposed, between adoptions according to 
the Dattaka form, and the obsolete practice, with which that form 
of adoption co-existed, of raising up issue to the deceased husband 
by carnal intercourse with the widow. It may be admitted that 
the arguments founded on this supposed analogy are in some 
measure confirmed by passages in several of the ancient treatises 
above referred to, and in particular by the Dattaka Mimamsa of 
Vidy Narainsamy, the author of the Madhavyam; but,as a ground 
for judicial decision, these speculations are inadmissible, though 
as explanatory arguments to account for an actual practice, they 
may be deserving of attention.*’ 


To these remarks of their predecessors their Lordships adhere. 
They desire further to observe that it is to their minds extremely 
doubtful whether the supposed analogy is sufficient to support Mr. 
justice Holloway's propositions in their integrity. The myth of 
Satyat'aty referred to by Naraiusamy, and most of the texts re¬ 
lating to the obsolete practice which are to be found collected in 
Colebrookes Digest and elsewhere, all imply an authority external 
to the widow as the justification of her act, an act repugnant to 
the general rule of asceticism and celibacy imposed upon Hindu 
widows Most of the texts speak expressly of “ the appointed 
kinsman. By whom appointed ? If we are to travel back beyond 
the Kali age, and speculate upon what then took place, we have 
no reasonable grounds for supposing that a Hindu widow, desirous 

(i) 12 Moore’s Ind. Ap, Ca. 4^1 
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of raising up seed to her deceased husband, was ever at liberty to 
invite to her bed any sapinda, however remote, at her own dis¬ 
cretion ; and that his consent of itself constituted a sufficient 
authorization of his act. 

Positive authority then dees not do more than establish that, 
according to the law of Madras, which in this respect is some¬ 
thing intermediate between the stricter law of Bengal and the 
wider law of Bombay, a widow, not having her husband’s permis¬ 
sion, may adopt a son to him, if duly authorized by his kindred. 
If it were necessary, which in this case it is not, to decide the 
point, their Lordships would be unwilling to dissent from the 
principle recognised by the Travancore Case,viz., that the requisite 
authority is, in the case of an undivided family, to be sought 
within that family. The joint and undivided family is the 
normal condition of Hindu society. An undivided Hindu family 
is ordinarily joint not only in estate, but in food and worship; 
therefore not only the concerns of the joint property, but what¬ 
ever relates to their commensality and their religious duties and 
observances, must be regulated by its members, or by the manager 
to whom they have expressly or by implication delegated the task 
of regulation. The Hindu wife upon her marriage passes into 
and becomes a member of that family. It is upon that family 
that, as a widow, she has her claim for maintenance. It is in 
that family that in the strict contemplation of law she ought to 
reside. It is in the members of that family that she must pre¬ 
sumably find such councillors and protectors as the law makes 
requisite for her. There seem to be strong reasons against the 
conclusion that for such a purpose as that now under consideration 
she can at her will travel out of that undivided family and 
obtain the authorization required from a separated and remote 
kinsman of her husband. 
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Mr. Justice Holloway, however, not directly determining any¬ 
thing adversely to the principle affirmed in the Travancore Case, 
distinguishes the present on the ground that, although the family 
must be taken to be undivided, the particular property is to be 
held m severalty and not in coparcenary. It is not necessary for 
the determination of this appeal that their Lordships should decide 
whether this distinction can he supported, and they abstain from 
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doing so. They may, however, observe that a distinction which is 
founded on the nature of property seems to belong to the law of 
property, and to militate against the principle which Mr. Justice 
Hollovt>ay has himself strenuously insisted upon elsewhere (l), viz., 
that the validity of an adoption is to be determined by spiritual 
rather than temporal considerations ; that the substitution of a 
son of the deceased for spiritual reasons is the essence of the 
thing, and the consequent devolution of property a mere accessory 

to it. 

Their Lordships desire further to observe that, even if the dis¬ 
tinction suggested were adopted it would be necessary, in order to 
maintain the present adoption as one duly made without the per¬ 
mission of the husband, to go the full length of ruling that the 
assent of one separated and distinct sapinda (and that the natural 
father of the child taken in adoption) is an authority sufficient to 

validate the act. 

Mr. Justice Holloway, indeed, in one place treats Raghunadha 
as an assenting party to the exercise of the power to adopt, though 
not to the particular adoption. 

Their Lordships, however, are of opinion that even this general 
assent is not establish by E E, or by the other evidence in 
the cause. The parol testimony on this point is untrustworthy ; 
and E E, taking it at its highest, is consistent with the supposition 
that Ra^httnadha then intended only to provide for the contin¬ 
gency of the Mahadevi’s establishing the authority to adopt, which 
she said she had derived from her husband, and exercising it in 
favour of his son. It must, therefore, be taken that the only 
sapinda of Adikonda who is shewn to have assented to this adop¬ 
tion is the Rajah of Piddakimidy, the father of the adopted child, 
and their Lordships have already intimated their grave doubts 
whether such assent would in any case have constituted a sufficient 


uthority. . 

In the present case there is an additional reason against the 

ufficiency of such an assent. It is admitted on all hands that an 

uthorization by some kinsman of the husband is required To 

acHmplies the exercise of some discretion whether 

hfaC ought or ought not to be done. In the present case there 

(1)2 Madras H. C. R. 229. 
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is no trace of such an exercise of discretion. All we know is that 
the Mahadevi, representing herself as having the written permis¬ 
sion of her husband to adopt, asked the Rajah of Piddakimidy to 
give her son in adoption, and succeeded in getting one. There 
is nothing to shew that the Rajah ever supposed that he was 
giving the authority to adopt which a widow not having her 
husband’s permission would require. 
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Their Lordships have deemed it right to make these remarks, 
though not essential to the determination of the present appeal, 
because this doctrine of the power of a widow, not having her 
husband’s express permission to adopt a son to him, which, before 
the decisions in the Pcimticid Case had not assumed very definite 
proportions, has obviously an important bearing upon the law of 
property in the Presidency of It may be the duty of a 

Court of Justice administering the Hindu law to consider the reli¬ 
gious duty of adopting a son as the essential foundation of the law 
of adoption ; and the effect of an adoption upon the devolution of 

property as a mere legal consequence. But it is impossible not 

to see that there are grave social objections to making the suc¬ 
cession of property—and it may be in the case of collateral suc¬ 
cession, as in the present instance, the rights of parties in actual 
possession dependent on the caprice of a woman, subject to all 
the pernicious influences which interested advisers are too apt in 
India to exert over women possessed of, or capable of exercising 
dominion over, property. It seems, therefore, to be the duty of 
the Courts to keep the power strictly within the limits which the 
law has assigned to it; and the propositions of Mr Justice Holloway 
appear to their Lordships calculated unduly to enlarge those limits. 

rheir Lordships have further to observe that the decree, as it 
stands, makes the Defendant accountable for mesne profits *from 
the time when he was placed in possession by the order of Govern¬ 
ment. That was about September, 1869. At that time Ra&hu~ 
nadha was, in default of a son of Adikonda, natural or adopted 
unquestionably entitled to the zemindary. The adoption took 
place on the 20th of November. 1870, and the plaint states that 
the cause of action then accrued to the Plaintiff. The plaint 
Itself was filed on the 15th of December. 1870. and there is no 

proof of a previous demand of possession. Their Lordships are of 
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opinion that the account of mesne profits should run only from 
the commencement of the suit. They think that the decree, with 
that modification, ought to be affirmed, and th^y will humbly 
advise Her Majesty accordingly. But their judgment must be 
understood to proceed on the establishment of Q as a genuine 
permission to adopt, and not upon the ground upon which the 
High Court principally relied. The costs of the appeal must 

follow the result. 


Agents for Appellant : Gregor^y, Rowcliffes, & Ra’wle, 
Agents for Respondent : Burton^ Ycates' & Hart, 
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BISHESWARI DEBYA. PlaintIi-f ; 

AND 

GOVIND PERSAD TEWARI and Others . Defendants. 

ON APPEAL FROM THE HIGH COURT AT BENGAL 


Plaint—Cause of Action—Consent by Benameedar. 

The plaint alleged that the three first Defendants, with a brother since 
deceased, purchased a putnee mehal therein described ; that the same was 
thereafter sold for arrears of rent, and purchased by the said three Defen¬ 
dants with their own funds ; but that the Collector, in conipliance with their 
petition, entered the name of their mother, the fourth Defendant, as the pur¬ 
chaser. The plaint then alleged a subsequent sale by the three first Defen¬ 
dants to the Plaintiff; that they, the said Defendants, caused a kobala to be 
executed by the fourth Defendant, and that they, being the real owners, 

became witnesses to the deed, and received the whole of the consideration 

money ; and prayed, by reason of ouster and disturbance alleged, for damages 
against'all the Defendants for breach of the following covenant contained in 

the kobala , u , 

‘Mf any one making any objection to the sale by me of the said inehal 

give you trouble in any way, then I will put matters straight. If I fa.l to do 

so. I will return the consideration money. If I do not return it you will 
realise it by means of a suit.” 

The civil Judge in whose Court the plaint was filed held that no cause of 
action was shewn . and the High Court, cn appeal, remanded the case to try 
whether there had been the ouster and disturbance alleged, and whether, 


SIR JAMES W. COLVILE, SIR BARNES PEACOCK. 
E. SMITH, and SIR ROBERT P. COLLIER. 
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under the circumstances, they constituted a breach of the contract. The 
High Court, however, dismissed the suit against the three first Defendants, 
holding that the mother only w^as bound by the contract: 


J. C. 
1^176 


Held^ by their Lordships,that the plaint disclosed a cause of action against BISHESWAKI 
all the Defendants, and that the case must be remanded accordingly. One Debya 


issue raised by the plaint was whether the kobala was really entered into 
by the mother as the agent and on behalf of the three first Defendants, 
and by their authority. 

Appeal from the High Court at Bengal (March 23, 1874), 

whereby a decision of the officiating Judge of East Burd-wan 
(April 3, 1873) dismissing the Appellant’s suit, was, so far as the 
male Respondents were concerned, affirmed ; the case being, as 
far as regards the Appellant’s case against the female Respondent, 
remanded for re-trial. 

The circumstances sufficiently appear in the judgment of their 
Lordships. 


V. 

Govind 

Persad 

Tewari. 


Cave, Q.C., and Bell, for the Appellant. 


Eo^syth, Q, C,, and Boyne, for the male Respondents. 

The Judgment of their Lordships was delivered by 
Sir Montague E. Smith :— 

Their Lordships think, differing from the opinion of the High 
Court, that there ought to be a remand of the whole cause, and 
against all the Defendants, for trial to the Civil Judge. Both the 
Courts below have given judgment upon the plaint, and the instru¬ 
ment of sale referred to in the plaint, without any evidence having 
been gone into. The Civil Judge was of opinion that upon these 
documents no cause of action was shewn against any of the Defen¬ 
dants. The I-iigh Court thought he was wrong in that view so far 
as regards one of the Defendants, the fourth, but held that there 
was no cause of action against the first, second, and third Defen¬ 
dants, who are the sons of the fourth. 

The facts which appear upon ihe allegations in the plaint are to 
this effect, that the three first Defendants, with a brother who has 
since died, purchased a property call- d lot Chagram,^. putnee mehal 
in perguiinah Khond Ghose, from Nand Kishore Bass, the former 
Mohuntofthe Raj gunge Akh^a ; that having failed to pay the 
rent to the zemindar, lot Ckagr^ani was sold, and was purchased for 
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Rs. 22,000 by the three sons, the three first Defendants, as sebaits 
of Jswar Gopal Jeo Thakoor \ that subsequently they presented a 
petition praying that the name of their mother, Champa Koomari, 
the Defendant No. 4, might he inserted as purchaser in the place 
of their names, and that the Collector, in compliance with th^-ir 
petition, entered her name as the purchaser. But the plaint states 
that the consideration money was paid out of the funds of the 
Defendants, the sons. Then the plaint goes on to allege the sale 
to the Plaintiff, which it states in this way : “ Subsequently on 
their being desirous of selling the aforesaid lot Chagram, I con¬ 
sented to purchase it, as they (Defendants Nos. 1 to 3) were at 
that time indebted to me in a considerable amount, and agreed to 
allow a deduction in the consideration money in part satisfaction 
of their debt referred to; accordingly”—then comes what is really 
the most material allegation in the plaint—“ on the 9th of Assar 
1276 they caused a kobala to be executed by the auction pur¬ 
chaser, j.e. Defendant No. 4, for a consideration of Rs. 22,200, 
and the Defendants Nos. 1 to 3, being the real owners, became 
witnesses to the deed.’* The plaint then refers to a stipulation, for 

the breach of which the action is brought, which will be referred 
to presently. It then goes on to shew how the consideration 
money was arranged. ** A sum of Rs. 12,672 was deducted both 
on account of principal and interest, in part satisfaction of the 
debt which the Defendants Nos. 1 to 3 owed to me on the bonds 
they had executed in my favour; and one of the bonds Av^as 
returned to them ; Rs. 3,950 was deducted in part liquidation of 
the money they owed me on mortgage of certain personalties 
which, in proportion to the said payment, they took back, and the 
balance, i.e. Rs.5,577. 8a., they have received in (currency) notes 
and in ready money.” The three sons received the whole of the 
consideration, they were released from large debts, and received 
the balance in money. This is the mode in which the contract is 
stated. The contract of sale itself is set out, and no doubt appears 
to be a contract entered into by the mother (Champa) with the 
Plaintiff. But that is perfectly consistent with her being Lenamee- 
J nerfectlv consistent with all the allegations in plaint, 

thl’t The sons caused her to enter into it on their behalf, they 
being the real owners, they being the real vendors, and they being 
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the persons who actually received the purchase-money,which in a 
given event was to be returned. 

The action is brought for a breach of this provision in the 
instrument of sale : * If any one making any objection to the sale 
by me of the said mehal give you trouble in any way, then I will 
put mai'ters straight. If I fail to do so I will return the consi¬ 
deration money. If I do not return it you will realize it by 
means of a suit’*^—that clause providing that in the event of dis¬ 
turbance, and the matter not being put straight, the purchase- 
money should be refunded. The breach alleged in the plaint is 
that after the Plaintiff had held possession of the mehal as the 
proprietor thereof, the Collector of Burdivan^ whom the High 
Court appointed in the month of Kartick 1277, as the receiver of 
the estates belonging to the Rajgunge ousted me in his 

capacity of receiver from the above mehal, when I made an appli¬ 
cation to the High Court, seeking to have the estate released; 
but the High Court disallowed my prayer, whereupon I wished the 
Defendants either to release th*^ estate or refund the consideration 
money as stipulat<“d in the kobala. They said that they would 
have the matter settled, but have neglected to do so.” 


J. C. 


1876 

bisheswari 

Debya 

V. 

Govind 

Persad 

Tewari, 


The CivM'l Judge upon this plaint, and upon this instrument of 

sale, held that there was no cause of action against anybody, 

apparently on the ground that this stipulation in the bill of sale 

was not intended to provide against a general defect of title, but 

only against objections arising from the personal status of the 

benameedar, the mother, as a Hindu widow. The High Court 

thought this view was erroneous, and their Lordships entirely 

agree with the High Court in the opinion that there is a question 

to be tried, viz., whether there has been the ouster and disturbance 

alleged, and whether under the circumstances they constitute a 

breach of the contra-'t. This is a question depending on the 

evidence, and the High Court properly remanded the cause to the 

Civil Judge to try it. But, having made this remand, they 

decided that th-contract was one which bound the mother only, 

and that the sons not being bound by it, the suit ought to stand 
dismissed against them. 

Their Lordships have some difficulty in perceiving the exact 
grounds upon which the High Court have come to this conclusion. 
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Mr. Justice Mat'kby seems to admit that there may be circum- 
stances under which the real parties may be bound, although the 
contract is entered into nominally with the benameedar. But he 
says : “ It is contended before us that because Champa Koomari 
was only what is call'^d a benamdar, therefore all the cove¬ 
nants which she made in this transaction are binding upon the 
true owners of the property. But no authority for that very 
general proposition is produc'=‘d before us, and I certainly do not 
feel inclined or authorized to lay down any such proposition.” 
Their Lordships agree with Mr. Justice Markby that no such 
general proposition can be laid down. The question in all these 
cases is with whom the contract was made. Cases may be sup¬ 
posed where the contract may be intended to be made, and may 
be, in fact, made with the nominal party only ; but, on the other 
hand, there may be cases where the contract is with the real 
parties, and probably in the greater number it will be found that 
the contract is so made ; and when persons are interested on the 
one side in the estate, and on the other in the money to be re¬ 
ceived for the estate, the parties who are so beneficially interested 
on either side are those between whom it may be expected that 
the contract would actually b'*. Mr. Justice Mat'kby says at the 
end of his judgment, ” Whether the male Defendants would have 
been liable had the Plaintiff’s case been that their names were not 
disclosed in the transaction, although they were the real vendors, 
it is not necessary to determine. I think it must be taken upon 
this plaint that the Plaintiff, knowing the circumstances, has 
elected to deal with the female Defendant on the footing that she 
is the owner,” Their Lordships think that the learned Judge has 
taken a mistaken view of the plaint, because, so far from its 
appearing upon the plaint (whatever may hereafter appear upon 
the evidence) that the Plaintiff has elected to deal with the female 
Defendant, the allegations all point the other way ; the allega¬ 
tions are that the sons caused the conttact to be made, and the 
olaint throughout treats the mother as the mere instrument, and 
the sons as the parties entering into the contract. 


The question, therefore, to be tried on this point will be, 
whether this contract was really entered into by the mother as 
the agent and on behalf of three sons "and by their authority. 
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If it should appear from all the circumstanc(=»s that the Plaintiff, 
knowing the facts, really did elect to treat the mother as the sole 
contracting party, then the Plaintift will fail. 

P'orsyth in his argument contended that although it might 
be true that the mother was the agent in making the sale, she 
must be deemed to be the principal in entering into this particular 
instrument. Xheir Lordships think that upon the face of this 
plaint there is no foundation for such a distinction. This is not 
a case where an authority is given to an agent to sell, and the 
agent exceeds his authority by entering into a particular stipula¬ 
tion ; because not only is it averred in the plaint (of course that 
is to be proved) that the sons caused their mother to sell this pro¬ 
perty, but also that they assented to the instrument of sale by 
becoming attesting witnesses to it. If that should turn out to be 
the case when the evidr^nce is given, it would appear that they 
authorized not only the sale itself, but a sale in the very terms of 
the kobala which the mother executed. 

Their Lordships give no opinion whatever on the case upon the 
merits. They desire to say no more than this, that upon the 
plaint and the allegations found in it, they think that the Plain¬ 
tiff has disclosed what may be a cause of action against all the 
Defendants. Whether or not she proves her case at th#^ trial is a 

totally different question, upon which no opinion can now be 
given. 

In the result, therfore, their Lordships will humbly advise Her 

Majesty to direct that the decree of the High Court be varied, 

by ordering that the cause be remanded as against all the 
Defe ndaiits. 

Their Lordships see no reason why the ordinary rule as to 

costs should not prevail in this case. The Plaintiff will, therefore. 

have the costs of this appeal, and of the appeal to the High 

Court ; and their Lordships will direct that the costs of this 

appeal be taxed by the Registrar, and that these costs and the 

costs of the appeal to the High Court be the Plaintiff’s costs in 
the cause in any event. 

Agents for Appellant : Ro^ct^s & Judge. 

Agents for male Respondents : Bay't'O’w 8c Barton. 
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/uue2o,2i. LALLBHOY VULLUBHOY and Others . Respondents. 

AND THE REVIVED SUIT. 

ON APPEAL FROM THE HIGH COURT AT BOMBAY. 

Coftiract——Sale of the Sub)€ct of Agency—Commission during Agent's 

L.ifcti me — Com p en sat i on. 

By an agreement dated the loth of June, 1857, the Appellant and others 
entered into a partnership for the purpose of establishing a factory for the 
manufacture of cotton twist ; and thereby entrusted the whole management 
of the said factory to the Appellant during his life. The 4th clause thereof 
ran as follows : “ All we shareholders having agreed to make this settle¬ 
ment, that in return for the trouble you have been at in getting up this 
factory we have appointed you for your life the agent or broker of this 
factory, as to that it is to be understood as follows : Whatever cotton may 
have to be purchased for this factory do you purchase; and whatever yarn may 
be made in this factory all that do you sell ; and for whatever you may sell 
on account of the factory do you duly receive from this company the com¬ 
mission at the rate of 5 per cent, during your lifetime.*’ A decree for disso¬ 
lution and winding-up of the said co-partnership having been obtained by 
some of the co-partners on the ground that the same could not be carried 
on profitably : the Appellant contended that he was entitled to compensa¬ 
tion in respect of his said engagement :— 

Held^ that there being no agreement by the co partners to renounce their 
ri®ht of dissolution, or to pay compensation if they exercised such right^ 
even if the partnership were originally intended to exist during the Appel 
lant’s life, the Appellant was not entitled to compensation. 


articles of agreement in the Gujrati language, dated the 
10 th of January, 1857 (the material portions of which are set 
forth in the judgment printed below), the above-named Appellant 
and the Respondents, or those whose representatives they are, 

entered into a partnership in order to establish a mill for the 

working of cotton twist at Tardeo, in the island and presidency of 
Bombay. The Appellant entered upon the management of the 
company’s affairs under the terms of the said agreement. On 

^Present SiR BARNES PEACOCK, SIR MONTAGUE E. SMITH, SiR ROBERT 

p. coLLiERi Sir Henrv S. Keating. 
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the 2nd of October, 1861, it was resolved at a meeting of the 
company that steps should be taken to wind up the affairs thereof, 
and to take the accounts of the Appellant by proceeding in the 
Supreme Court of Bombay. On the 6th of November following 
a bill was filed by the Respondent Lallhhoy and other share¬ 
holders who wished to dissolve the company, against the Appel¬ 
lant and those shareholders who wished the company to continue to 
carry on the business. It prayed for a dissolution, for the appoint¬ 
ment of a receiver other than the Appellant, for an injunction 
against the Appellant, and for an account of his dealings with or 
on behalf of the company, and for a sale of its assets. The Appel¬ 
lant however continued to be the sole manager of the company’s 

affairs up to the time when the company’s mill and premises were 
sold. 

On the 23rd of January. 1863. the High Court decreed that the 

company should be dissolved from the date of filing the bill of 

complaint, with directions as to accounts. It was silent as to any 

claim of the Appellant to compensation for being deprived of the 

management of the company and of commission during his life on 

its rates. On the 29th of February, 1868, this decree w^as affirmed 

by Her Majesty in Council, but it was ordered that the following 

direction should be inserted therein : “And this Court doth also 

but without prejudice, reserve until further consideration the’ 

question whether Co^asjee Nanabhoy is entitled to any. and if any 

what compensation in respect of the engagement in the articles 

that he, Co^vasjee Nanabhoy, should have the management of the 

partnership, and should be the agent and broker thereof during 
his life. ® 


(the 11th of January 

1872), made on further directions on the report of the Master i 
was ordered and declared that Couias/ee Nanabhoy was not entitl 

ed to any compensation in respect of the engagement in the saic 
articles that he should have the management of the partnership 
and be the agent and broker thereof during his life ; and diver- 
ransfers and payments of securities and moneys on the footing oi 

he declaration and order aforesaid were directed to be made to 

the several parties therein named 
28 
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Pearson, Q.C., and Whitehorne, for the representatives of the 
Appellant in the revived suit, contended that the above order 
should bf^ reversed, and that in lieu thereof it should be declared 
that CowasjeeNanabhoy was entitled to compensation in respect of 
his said engagement, and that proper directions should be given 
for ascertaining th« proper amount thereof. They referred to the 
articles of agreement, and contended that on the true construction 
thereof the compensation was due in the event which happened of 
Cowasjee's engagement or employment in the service of the com¬ 
pany being terminated otherwise than by himself. It was termi¬ 
nated by the dissolution of the company, which was brought about 
by the voluntary action of the majority of the shareholders therein 
(not including the said Cowasjee) and was not necessitated or 
caused by any act or default of Co-wasjee. They contended that 
he faithfully performed all matters agreed to be performed by 


him, that he promoted the prosperity of the company in every 
way in his power, used every effort to prevent its dissolution, that 
but for the dissolution it would under his management have 
realized very large profits; and that therefore it was inequitable 
that he or his estate should be deprived of that provision for which 
he stipulated by the suicidal acts of the other shareholders which 
he endeavoured unsuccessfully to prevent. They referred^ to 
Inchhald v. The Neilgherry Coffee Company, Limited (l); M7«- 
iyre v. Belcher (2) ; Forvt>ood v. Rhodes (3) ; Yelland s Case (4); 
Bx Parte Clark (5) ; Ex Parte Logan (6) ; Ex Parte Maclure, In re 
The English and Scottish Marine Insurance Company (7); Re The 
Patent Floor Cloth Company,Limited [Dean and GilherTs Claim) 
(8) ; Hartland v. General Exchange Bank (9); Burton v. Great 
Northern Railway Company (lO). Where once there is a con¬ 
tract to pay commission, there is for purposes of compensation 
a contract to do business : Taylor v. Caldwell (ll); Pilkington v. 


(,) 17 C. B. CN.S.) 733 - 

(2) 14 C. B. (N.S.) 654 ; 32 L-J- 

*(3)*33 L- T. (N.S ) 314 : a case which 
was reversed by the House of I.ords. 

Law Rep. « App. Cas. 256. 

(4) Law Rep. 4 Eq. 3SO. 


(s) Law Rep. 7 Eq. 550. 

(6) Law Rep. 9 Eq. 149. 

(7) Law Rep. 5 Ch. 737 * 

(8) 26 L. T. (N.S.) 467. 

(9) 14 L. T. (N.S.) 863. 

(10) 9 Ex. 507. 

(ii; 3 B. & S. 826. 
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Scott (1) ; Hartley v, Cummings (2) ; Reg. v. Welch (3) ; Whittle 
V. Frankland [Sir Henry S. Keating You must make 
out an express or implied warranty that there shall be sufficient 
business transacted to produce the commission,] Prickett v. 
Badge*' is) \ Stirling Maitland (6); wh^re it was held that 
an employer winding up his business was, under the circumstances, 
such a breach of the engageiri'-nt as to give a title to compen¬ 
sation. 

L.eiih, Q.C., and C. Parke^ for the Respondents, were not called 
upon. 

The judgnient of their Lordships was delivered by 
Sir Robert P. Collier ;— 

The circumstances under which this appeal arises areas follows. 

On the 10th of Jun'^, 1857, Corvasjee Nanahhoy entered into an 
agreement with a number of persons, who were to form a partn<“r- 
ship with him for the purpose of establishing a factory for the 
manufacture of cotton twist. As the terms of this agreement are 
very peculiar, it is as well to read in extenso the material parts of 
it- The beginning of the agreement is to this eflect : “ To 
Parsee Cowasjee Nanabhoy Daxvar, written by us the undersigned, 
(who) do give in writing to you as follows:—You are establishing 
a factory for the manufacture of ‘ water * cotton twist. For the 
same there have be-n made 100 allotments, f.c.. 100 shares 
each; one share has been fixed at about Rs.3.000, viz., three 
thousand. Relative to the same, we have given in writing to you 
this instrument, agreeably to the particulars written below. The 
first clause is this :■—For the above-mentioned factory (ground is 
to be procured), and a building is to be erected, and machinery is 
to be sent for from Europe, and the same is to be set up here. In 
regard thereto, whatever business may have to be transacted, i.e., 
the employment of persons, and whatever outlays may have to be 
made for the said factory, the whole management thereof, all we 
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the undersigned shareholders having agreed, have intrusted to 
1876 you that management, do you duly carry on during your lifetime, 
COWASJEE and the entire authority for signing and carrying on the entire 


Nanabhoy management of the said factory belongs to you, and after the 

V. 

i.allbhoy decease of you, Coivasjeetthe whole of the shareholders are to 


VXJLLU* 

BHOY, 


approve of such agent or trustee as the shareholders, having held 


general meeting, may appoint.** The second clause runs thus : 


“ Out of the above 100 allotments, i.e.y shares, as many shares as 


we have taken we have made known below in writing in the place 


of the signature of each of us, and at the time of signing this 
agreement, having paid you a deposit at the rate of Rs.500, viz., 
500 for each one share, a receipt bearing your signature was ob¬ 
tained.** The third is in these terms : “ For the above purpose, 
whatever may have been expended for a building and machinerjs 
and whatever other outlays may have been made and may here¬ 


after be made, all those we the shareholders are duly to pay in 
equal portions agreeably to our shares, the calls which you make 
in respect of the same as there may be need, we are duly to pay 
within fifteen days* time If within the said time of fifteen days 
we should not pay the amount of each call of those calls which you 
may make, th'^n the share or shares subscribed by us shall become 
forfeited, j.e., there shall not remain on the part of those who may 
not pay the calls any right to the deposit to the amount of 
Rs.500, viz., 500 paid per share, and the call or calls which may 
have been (already) paid, and the money paid for the same shall 
be credited to the profit account of this company; and hereafter 
should any shareholder of the shareholders who have signed below 
sell or make over his share or shares to any individual, the party 
or parties purchasing the same hereafter is or are also duly to act 
up to this agreement." The fourth runs thus: “ All we share¬ 
holders having agreed to make this agreement or settlement (viz, 
that in return for the trouble you have been at in getting up this 
factory we have appointed you for your life the agent or broker 
of this factory, as to that it is to be understood as follows : 
Whatever cotton may hav to be purchased for this factory do 
you purchase, and whatever yarn may be made in this factory all 
that do you sell; and for whatever you may sell on account of the 
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factory do you duly receive from this company the commission at 
the rate of Rs. 5, viz., 5 per cent, during your lifetime, but upon 
purchases you are not to receive anything from the company: yet 
on goods which you may purchase from merchants and sell, you 
yourself having received a percentage, also agreeably to custom, 
do you duly give credit for the same to this company,” and so on. 
The fifth relates to sending for machinery on behalf of the com¬ 
pany, and setting up the machinery, aiid so forth. The sixth 
relates to the calling of meetings, and the remaining provisions do 
not for the present purpose appear to be material. 


Co-wasjee took a number of shares in the company, some of 
which he held up to the time of the winding-up. He was un- 
doubtedly a partner with these persons. Me called up the full 
amount which was contemplated by this agreement, namely, 
Rs. 3000 on each share, all the shares having been taken. Some 
time afterwards he called up another Rs.lOOO on each share, and he 
also borrowed a sum of Rs. 150.000; he borrowed it indeed upon his 
own credit but he charged it to the company, and he made 
another call of Rs.500 per share. Upon this the shareholders be¬ 
came dissatisfied; meetings were called, and they came to the 
conclusion that the company could not be carried on profitably 

with the capital which had been subscribed, or which they were 
bound to pay, and under these circumstances they filed a bill 
praying, among other things, for a dissolution and winding up of 
the company. The order for the dissolution was made by the 
High Court of Bombay, and the reasons for making it are stated 
in the judgment of the High Court, of which it is not necessary to 
read more than the following passage : “ Supposing the partner- 
ship be for a definite period, or one which is not dissoluble at 
the will of the majority of the members, we are of opinion that a 
state of things has arisen which requires the Court to decree a 
dissolution. It is impossible for the business of the company to 

be carried on without making further calls on the shareholders. 

the debt IS accumulating, and it appears that even with the 
capital subscribed the business could not be carried on ” An 
appeal was preferred against this judgment to the Queen in 
Council. The judgment was affirmed by the Queen upon the 
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J» C. advice of this Board, but entirely without prejudice to the question 
1876 whether or not Coxoasjee was entitled to compensation. Subse- 
Co^Tjee the High Court of Bombay decided that he was not 

Nanabhoy entitled to any compensation, and from this last decision the 

Lallbhov present appeal is preferred. 

VULLU- 
BHO Y 

_* This question arises upon the construction of the contract. It 

is to be observed, as was properly called to their Lordships’ atten¬ 
tion by the counsel for the Appellants, that this is not a contract 
between master and servant, nor between principal and agent— 
al all events, not a contract pure and simple between principal 
and agent —but it is a contract between a partner and his co¬ 
partners. It is further to be observed that the remuneration of 
Co-wasjee is not to be by salary, but by a commission upon sales. 
The distinction between the position of a man who is to be paid 
by a fixed salary and that of a man who is to be paid by a com¬ 
mission is obvious. The man who is paid by a salary is not neces¬ 
sarily aflected by the prosperity or adversity of the company, or 
even by its dissolution. He may be entitled to his fixed salary 
whatever may happen. But a man who agrees to be paid by a 
commission upon sales to a certain extent speculates on the pros¬ 
perity of the company ; the more the company sells the more he 
gets, the less it sells the less he gets, and if it sells nothing he 
gets nothing. This distinction, which indeed is implied by the 
very terms used, is one which has been recognised in several cases 

which have come before the Courts. 

The question is, whether from the whole of this agreement it is 
to be inferred, by necessary or reasonable implication, that all the 
co-partners of Coxvasjee bound themselves to carry on the business 
at all hazards, or at whatever loss, at least during his life, or in 
other words whether they agreed to renounce their right of dissol¬ 
ving the company if they found that it could not be carried on 
except at a loss, or whether as an alternative to either of these 
two cases they agreed to pay him compensation. The part of the 
agreement which has been most pressed upon their Lordships is 
that contained in the 4th clause, wherein this is said (and indeed 
the same expression is used in the first clause). “You are to re¬ 
ceive commission for what you sell on our account during your 
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lifetime.” Certainly it appears to Iheir Lordships that the effect 
of this provision would be to give Co’wasjee a right to commission 
during his lifetime, provided that the company was carried on and 
any commission was earned. It may also be contended, though it 
is not necessary to decide whether correctly or noti that these 
terms import an agreement that the partnership should be carried 
on at least as long as Cowasjee lived; but that would not be f nough 
for the Appellants, for they would have further to shew that the 
partners relinquished the inherent right they would possess, not 
withstanding that the partnership were established for the life of 
Coxvasjee, or even for definite term, of winding it up, or applying 
to have it wound up, in the event of its not being able to be car¬ 
ried on with success. This right is stated in Mr Justice Lindley*s 
book on Partnership, at page 243 of the last edition, in which he 
says : In a more recent and more important case, however, the 
Court recognised the fact that expectation of profit is implied in 
every partnership, and held that if a partnership is entered into 

for a term of years, and the capital originally agreed to be fur¬ 
nished has been all spent, and some of the partners are unable or 
unwilling to advance more money, and at the same time the con¬ 
cern cannot go on, except at a loss, unless they do, the partnership 
will be dissolved by a Court of Equity. Under such circumstances 
as thrse it is unimportant whether the concern is already embar¬ 
rassed or not. After everything has been done which was agreed 

to be done, and certain loss is the only result of going on, any 

partner is entitled to have the concern dissolved, although he may 
have agreed that the partnership should continue for some definite 
time, and that time has not yet expired.” So even putting it in 
the light most fovourable for Cowas/ec, that the partnership was 
originally intended to exist at least during the lime of his life, it 
remains to be shewn that there is any provision in this agrt ement 
from which it can be fairly inferred that his co-partners relin¬ 
quished the right which they would have of applying to the Court 
for winding up the business if it could not be carried on at a profit 
or, in the event of their exercising this right, undertook to pay him^ 

compensation. In this case the company has been wound un on 

almost precisely the grounds which are indicated in Mr. Justice 
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Lindley's book, and the order for winding up has been affirmed by 
this tribunal. 

Their Lordships, after giving their best attention to the whole 
of this agreement, have come to the conclusion that by no fair and 
reasonable intendment can it be inferred that the partners relin¬ 
quished their right of dissolving or applying to have the company 
dissolved under the circumstances mentioned, or that they agreed, 
if they did exercise this right, to pay Covoasjec compensation. For 
this reason they are of opinion that the case of Coxvasjee fails. 

Many cases have been called to their Lordships’ attention, de¬ 
cided upon the terms of particular contracts, and more or less 
bearing upon the present, but inasmuch as the decision of this case 
rests upon the words of this contract, which is of a very peculiar 
character, their Lordships do not think it necessary or advanta¬ 
geous to pass those cases in review. They think it enough to say 
that the conclusion they have come to, that no such term as has 
been contended for is to be imported into this contract, appears 
to them in conformity with the current of decisions which have 
been quoted, and more especially with the last case of Rhodes v^ 
Forwoodt decided by the House of Lords. 

For these reasons their Lordships will humbly advise Her 
Majesty that the judgment of the High Court of Bombay be 
affirmed, and that this appeal be dismissed with costs. 

Solicitors for Appellant \Ramsden & Austin, 

Solicitors for Respondents : Chantrelly Pollocky & Masoji. 
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CHOWDHRI MURTAZA HOSSEIN .... Defendant; J-C-* 

AND 1876 

MUSSUMAT BIBl BECHUNNISSA .... PLAINTIFF. 

* 3 - 

ON APPEAL FROM THE COURT OF THE COMMISSIONER OF THE 

LUCKNOW DIVISION. 

Setting aside an Award—Miscarriage of Aribitrators — Sect. 327 of Act K///. of 

1859. 

In an application under sect. 327 of Act VIII. of 1859, to have an award 
filed in Court so as to be enforced as a decree, it was objected on behalf of 
the Defendant* amongst other things, that the award which determined the 
succession to a talookdary registered under Act I. of 1869, having been 
based upon a certain will produced, which in terms referred to another will 
of the same testator not produced, there was miscarriage on the part of the 
arbitrators in making their award ; the whole of the will, in the absence of 
the last-mentioned document, not having been before them. It appeared 
that the Defendant, in the proceedings before the arbitrators, notwithstand¬ 
ing the knowledge that this document was withheld, submitted, nevertheless, 
to take his chances of the arbitration.; suggesting in fact favourable pre¬ 
sumptions to himself in construing the will produced, or that the whole will 
not having been produced it should be declared not to be operative, and that 
consequendy the dispute should be determined according to the British 
law of succession as laid down by Act I. of 1869, or according to custom, or 
according to the Mahomedan law of succession 

f^feld, that the award could not be set aside on the ground of the objection 
taken. 

According to the true construction thereof, the earlier sections are not 
incorporated into sect. 327 of Act Vlll.'of 1859. as they are into sect. 326. 

The words “sufficient cause” in soft. 327 should be taken to comprehend any 
substantial objection which appears on the face of the award, or is founded 
on the misconduct of the arbitrator, or on any miscarriage in the course of 
the proceedings, or upon any other ground which would be considered fatal 
to an award on an application to the Courts in England. 

CHOWDHRY SARFARAZ AHMXJD^ talookdar of Oudh, died 
on the 26th of May,. 1870, leaving him surviving, amongst other 
relations, the Appellant his brother, and the Respondent his 
widow. He left large property, real and personal, including the 
three talooks of Behlol, Khanpore, and Sekundurpofe. He was a 

* Eresent Sir James w. colvile. Sir Barnes Peacock, Sir Mon¬ 
tague E. Smith, and Sir Robert p. Collier. 
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talookdar under Act I. of 1869, and his name appears in both the 
first and second lists prepared under sect. 8 of that Act. The 
Appellant claimed to succeed to the talookdaries as heir-at-law, 
under sect, 22, clause 6 of the Act. On the 3rd of May, 1870, 
(it was alleged), Chowdhfy Sat^faraz executed his last will and 
testament, and on the 3rd of August following Mr. Glynns the 
Deputy-Commissioner of Barahunkif within whose district a large 
portion of the estates lay, ordered mutation of names in the Col¬ 
lector’s books in favour of the Respondent alone as regards some 
of the properties, but as regards the estate of Khanpore mutation 
was ordered jointly in the names of the Appellant and the Respon¬ 
dent as proprietors in equal shares. 


On the 27th of September, 1870, the Appellant presented a 
petition, submitting that Chowdhry Sar/afaz died without a will, 
and that he was therefore entitled to succeed him under clause 6 
of sect. 22 of Act I. of 1869. On the 14 th of February, 1871, the 
Appellant and Respondent executed the submission to arbitration 
which is set out in the judgment of their Lordships. 


The award was made on the 16th of March, 1871, and on the 
21st of August following the Respondent filed a petition to have 
the award filed in Court, under sect. 327 of Act VIII. of 1859; 
** that sanction of a decree of Court may be given to it, and that 
it may be enforced as a decree of the Court.” The case was then 
transferred from Mr. Glynn to the Deputy-Commissioner of Luck- 
noWy who (under the circumstances stated in the judgment of their 
Lordships, to which the reader is referred) fixed the following 
issues ; — 


“ 1. When the matter was referred to arbitration, was Mr. Glynn 
acting as a Court of Justice ? Onus on Defendant, 

“ 2 . That the Court has no jurisdiction. On Defendant. 

”3 That the Defendant having objected to the award on 
the 22nd of April, cannot now apply to have it enforced. On 
Defendant. 

“4. That the fact of the arbitrators having consulted Mahommed 
Ali vitiates the award. On Defendant. 

5. I hat Sufdav" Ali was authorized to sign the agreement for 
the Plaintiff. On Plaintiff. 
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“ 6. Is the award being based on an invalid will, itself invalid ? 
On Defendant. 

“ 7. That the arbitrators were bribed. On Defendant. 

“8. That, without the knowledge of the Defendant, the arbi¬ 
trators were moved by Mr. Glynn to decide according to the will. 
On Defendant. 

9. That the fact of the award being written on a red in¬ 
stead of a blue stamp is not sufficient to render it invalid. On 

Plaintiff.” 

On the 20th of December following the Deputy-Commissioner 
delivered judgment in favour of the Respondent on all the issues; 

and an appeal therefrom to the Commissioner was subsequently 
dismissed. 

Letthy Q.C. and J. W, Arathootty for the Appellant. 

Co'wiey Q.C. and C. W. At^athooHy for the Respondent. 

The judgment of their Lordships was delivered by 
Sir James \V. Colvile ;—- 

This is an application under the 327th section of Act VIII. of 
1859 to have an award filed in Court, with the usual consequence 
of having its provisions enforced as a decree of Court. 

1 he arbitration which resulted in this award came about in this 
way: the Plaintiff, who seeks to have the award filed, was the 
widow of one Cho-wdhry Sarfaraz Ahmud ; the Defendant, who 
resists the filing of the award, is Chowdhry Mnrtaza Hossein who 
was the brother of Sarfaraz Ahmud. It appears that Sarfaraz 
Ahmud left not only a widow, but a daughter and daughter’s 
children, of whom one was a son ; that a considerable part of his 
property consisted of talooks, and that he was registered as talook- 
dar under the schedules of Act I. of 1869. so as to make his 
talooks descendible in the case of intestacy to a single heir 
according to the rules laid down in the 22nd section of that 
statute. The effect of these was to make the talookdary property 
of Sarfaraz Ahmud descendible to his daughter’s son if he had 
been recognised and treated by the deceased as his own son. but 
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in default of such recognition, to his brothert in preference to his 
widow. The Act gives the talookdars the power of altering this 
law of succession by any will made more than three months before 
the death of the testator, or by one of later date if made with 
a particular form of attestation. It is, however, an admitted fact 
in this case, that the will of Sarfat*az Ahaiud was made within a 
month of his death and was not attested in the manner prescribed 
by the statute. The question raised and considered in these 
proceedings was in terms whether the will was valid or invalid; 
but the proper issue was whether such a will was sufficient to past 
talookdary property, since it might be a good will according to 
Mahomedan law as to one-third of the testator*s other property, 
although it was not executed according to the provisions of the 


Act. 


In this state of things the brother, whose claim to inherit the 
talooks was liable to be defeated only by proof of the recognition 
of the grandson as a son, of which there is no question in these 
proceedings, was induced to enter into a submission to arbitration, 
the efiect of which was to make his rights and the rights of the 
widow determinable according to the terms of the will of the 
testator, and, therefore, for the purposes at all events of that 
arbitration, to recognise the sufficiency of the will. The submis¬ 
sion to arbitration was in this form : We agree that ** whereas 
Mr. \V.Glymii the Deputy Commissioner of Sardhunki^ has with 
our consent appointed Chovjdree GhuUam Fur*reed, talookdar of 
Barraiec, pergunnah Rodowlee, and Rughunath Singh, talookdar of 
P(jlec, arbitrators, to determine according to the terms of the will 
of the deceased talookdar the dispute between Chowdree Murtaza 
Hossein and Cho'wdrain, widow of Sarfaraz Ahmud deceased, re¬ 
lating both to the property specified in the will, and to that not 
mentioned therein, we do hereby declare and duly execute this 
document.** The arbitrators made their award on the 16th of 
March, 1871. The suit to have it filed in Court was commenced 
on the 21st of August, 1871. Both parties seem to have made 
references to the Deputy-Commissioner complaining of portions of 
the award, but the result was that the widow, at least, adopted it, 
and took these proceedings in order to enforce it. 

In the Courts below an objection was originally taken to the 
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form of the suit on the ground that the award was not an award 
within the meaning of the 327th section, but a judicial award 
which could only be dealt with under the earlier sections of the 
Act. That point has been given up, and the propriety of the suit 
must now be taken to be admitted. 

A question, however, has been raised whether the earlier 
sections of the Act are incorporated into the 327th section, so as 
to give the Court proceeding under the latter section the power 
of remitting an award which is insufficient upon the face of it back 
to the arbitrators for amendment; and also how far the power of 
such a Court to refuse to file an award is limited by the 324th 
section, which says that no award shall be set aside except on the 
ground of misconduct or corruption of the arbitrators or umpire. 
Their Lordships are of opinion that, upon the construction of the 
Act, the earlier sections are not incorporated into the 327th 
section as they are expressly incorporated into the 326th ; and 
that the words “ sufficient cause ” should be taken to comprehend 
any substantial objection which appears upon the face of the 
award ; or is founded on the misconduct of the arbitrators, or on 
any miscarriage in the course of the proceedings, or upon any 
other ground which would be considered fatal to an award on an 
application to the Courts in this country. 
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The objections which were formally taken to the admission of 
this award were embodied in the nine issues settled by the Deputy 
Commissioner of Luckno-w, to whom the cause was tansferred from 
the Deputy Commissioner of Barabimki, Those which are in¬ 
volved in the first, second, third, fifth, eighth, and ninth, issues 
have here been given up by the learned counsel for the Appellant 
as untenable. That raised by the fourth issue was relied upon; it 
is in substance, that the arbitrators before making their award had 
consulted one Mahomtned Ali^ a vakeel, or native lawyer. The 
sixth was in these terms : “ Is the award, being based on an 
invalid will, itself invalid ?” It will hereafter be considered what 
is embraced in that issue. The objection which it patently raises, 
viz., that founded on the date and execution of the will, is now no 
longer relied upon. The seventh was that the arbitrators were 
bribed. The result is that the only objections raised by the 
issues which are now relied upon are, the consultation of the 
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pleadf^r, the corruption of the arbitrators, and whatever is included 
in the sixth issue. 

It will be convenient at once to dispose of the seventh issue by 
saying that the Deputy Commissioner, after hearing the'evidence 
that was adduced before him, came to the conclusion that there 
was no ground for imputing corruption to the arbitrators ; that the 
story told by the witnesses as to the bribes that were given was 
false, and that their Lordships see no ground whatever for dissent¬ 
ing from that finding. This was not the finding of two Indian 
Courts, because the Commissioner to whom there was an appeal 
thought that he was incompetent to entertain that qestion. 
Their Lordships upon the evidence unhesitatingly acquit the arbi¬ 
trators of corruption in this matter. 


The point as to the consultation of the pleader was disposed of 
in the course of the argument by their Lordships, who intimated 
a clear opinion that the case implicating the pleader in the alleged 
corruption having failed, the mere fact that the arbitrators con¬ 
sulted a person supposed to be learned in the law was not a valid 
objection to their award. An objection was also founded on a 
passage in the record wherein it appeared that on one occasion 
one arbitrator sat alone ; but upon the whole their Lordships are 
of opinion that the final award was made by the two arbitrators, 
and that there is nothing in this objection, which seems never to 
have been raised in the Courts below. 

The case of the Appellant is then reduced to the objection 
which he contends is involved, though not explicitly stated, in the 
sixth issue. It is in effect that, by reason of the reference in the 

ninth paragraph of the will which was before the arbitrators to 
another document described as will bearing the testimony of 
Fayzand Ah Khan and Rajah Jugmohan Singh in the pos¬ 
session of my wife," which was not produced before thearbitrafors, 
they cannot be said to have had the whole will of the jtestator 
before them ; and ought not to have made an award without 
having that document produced before them ; and that by reason 

of this miscarriage the Court ought to refuse to direct the award 
to be filed. 


The award contains the following statement regarding the 
missing document : “ It is worthy of observation that the Chow- 
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drain has rendered her conduct suspicious by concealing the 
second will. But if it had been produced in compliance with our 
directions, it would not have prejudiced the Chowdrain, because 
we are not disposed to tolerate injury or harm being done to either 
party. It is regretted that the Chowdrain has, by concealing the 
second will, created suspicion in our minds as to the said will, and 
we have no reason whatever to believe that the will under con¬ 
sideration was in no respect similar in terms to that now before 
us. The arbitrators then suggest certain hypotheses as to what 
the will might contain, and add, ** In the absence of sufficient 
cause being shewn to the contrary, it may be suspected that it was 
destroyed through the foolishness or carelessness of the woman. 
Be this as it may, we are not disposed to be led by suspicions in 
determining the case, but at any rate it shall be our duty not to 
lose sight of our inclination thus caused to favour Cho-wdhri Mut'- 
taza Hossein.** From the proceedings before the arbitrators it 
would appear that both parties agreed that the missing document 
had existed. The Chowdrain alleged that the original had been 
taken away by the Appellant, but admitted that she had a copy of 

it signed by the testator; the other party imputed to her that she 
kept back the original. 


A question strongly contested before their Lordships was 
whether this objection to the filing of the award was sufficiently 
raised upon the record. It does not appear to have been distinctly 
raised on the proceeding, when the issues were settled. The sixth 
issue seems to have been framed upon the objection slated orally 
by Mr. AT-afhoon, which, as taken down by the Judge, is in these 
words: The will was invalid, being made within a month of the 

talookdar’s death, and the arbitrators were wrong in attaching any 
importance to it.” The objection, however, had substantially been 
put forward in the petition impugning the award which the Appel¬ 
lant presented to Mr. Glynn on the 31st of March, 1871 ; and al-^o 
in a written statement tendered in this suit but rejected by the 
Court for want of sufficient verification, which therefore cannot 
be treated as part of the record. Again, it appears that when the 
case came before the Deputy Commissioner the point was in a 
manner raised before him, and treated as included in the sixth 
issue. The Judge’s note, after stating the sixth issue, and that 
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the Plaintift does not care so far as this case is concerned to dis¬ 
pute the invalidity of the will, proceeds thus: “Mr. Arthoon 
argues that the award partly follows the will, in other parts the 
will is disregarded ; that this is sufficient cause to refuse to file the 
award ; but besides this there is a codicil which the arbitrators do 
not appear to have looked at.“ The Judge says, “ There is nothing 
on the record to shew that any codicil was executed, and that 
point need not be considered, flad any codicil been inexistence 
it should have been brought forward in evidence.** 


Now, if by the word ** codicil *’ was meant the missing will re¬ 
ferred to in paragraph 9 of the will produced, this mode of disposing 
of the objection was unsatisfactory, because in the statement of 
the arbitrators upon the face of the award which has been already 
read there is a clear constat that the document said to have been 
attested by Rajah Fayaud Alt Khan and Rajah Jugmohun Singh 
existed. The Judge, however, went on to dispose of the question 
as to the effect of the invalidity of the will under the statute, but 
took no further notice of the question raised by Mr, At'athoon as 
to “ the codicil,’* 


The general principle of their Lordships is that of not dealing 
very strictly with the form of the pleadings if they find that a 
material point was substantially raised. They are disposed, though 
not without some little doubt and hesitation, to treat this par¬ 
ticular point as sufficiently raised in the Courts below, and there¬ 
fore to be one with which they are bound to deal upon appeal. 
The question which it involves appears to their Lordships to 
constitute the only formidable objection which can be taken to the 
filing of this award. 


The contention is that it was miscarriage on the part of the 
arbitrators to make the award unless they had the whole of the 
will before them, which they cannot be said to have had in the 
absence of the document in question. Their Lordships have felt 
considerable difficulty upon this point. They are sensible, on the 
one hand, of the extreme impolicy of allowing parties to get out 
of awards upon objections which really do not affect the substan¬ 
tial justice of the case; and, on the other hand, they feel the 
necessity of not allowing arbitrators to act without jurisdiction by 
doing that which the terms of the submission to arbitration do not 
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entitle them to do. Upon thh whole, however, their Lordships 
have come to the conclusion that the objection is not fatal to the 
filing of this award. They may observe that, looking at the whole 
will, they are disposed to believe that this missing document was 
really confined to some question relating to the marriage of the 
eldest grand-daughter, which is the substance of the 9th para¬ 
graph, if that be treated as ending with the word “ followed.** On 
the true construction of the whole document the words ** detail of 
expenses,** and all that follows, seem to be no part of the 9th para¬ 
graph, although treated by the arbitrators, when they settled their 
issues, as within it. 
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It is, however, possible that the missing document may be 
something more than their Lordships suppose; and if there had 
been a clear co«sfa/ that the Defendant objected on this ground to 
the arbitrators proceeding to make an award, and that they had 
nevertheless gone on to make their award upon the terms of the 
will before them, their Lordships might have thought the objection 
sufficient. Looking, however, to the proceedings before the arbi¬ 
trators, and particularly to the document which is called the re¬ 
joinder, they think that, notwithstanding the knowledge that this 
document was withheld, the Defendant did submit to take his 
chances of the arbitration, and that he cannot now, on the general 
rule upon which all Courts act with respect to awards, be allowed, 
having taken his chances of the arbitration, to set aside the ward 
upon the ground of the objection taken. In the very first para¬ 
graph of this rejoinder he no doubt says : “ But the arguments of 
the Plaintiff carry no weight with them unless the other will 
which forms an essential part be produced, because in the will 
produced it is enjoined that a regard should be paid to the will 
there in referred to, which signifies that the provisions of the latter 
will are to be carried out and not of the former.** But what is the 
conclusion that he draws ? Not that the arbitrators are to abstain 
from making an award, for he says : " Wherefore, in the event of 
the other will not forthcoming, the arbitrators are, under the law, 
competent in every respect to determine the dispute, according to 
the British law, according to the custom, or according to Maho- 
medan law, and to render justice to me. But notwithstanding all the 

objections taken to the powers of the arbitrators, and to myself 
30 
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J* the Plaintiff has exceeded all proper bounds, and instead of giving 

1876 fit answers to my objections has made frivolous statements. 

Chowdhri Although silence is preferable to the refutation of such state- 
^SSEIN ^ apprehend that if I keep quiet my silence may be con- 

V, strued in a manner which might shew that I have been unable to 
refute the Plaintiff's statements, or that I have admitted them. I 
Bechun- am also of opinion that, in order to obtain justice at the hands of 

NI 5 S A 

-’ the arbitrators, it is better for me to bring to their notice the true 

facts; I therefore beg to submit a rejoinder to the Plaintiff’s 
reply, in the following paragraphs.” Therefore, as far as that 1st 
paragraph goes, it is not an objection to their proceeding to make 
an award at all because they have not the whole will before them, 
but it is a suggestion that they should make an award in a par¬ 
ticular manner, namely, by declaring that, the whole will not 
having been produced, it is not to be operative, but that the 
dispute is to be determined according to the British law, which 
their Lordships take to be the course of succession prescribed by 
Act I. of 1869 as to the talookdary estate, according to the 
custom, which is probably some supposed family custom applying 
to the personal estate other than the talookdary estate, or accord¬ 
ing to the general Mahomedan law. That is one alternative 
which is put forward by this document. The other is where he 
says, “As for that part of the will which re\3.tGs to Khauput\ I beg 
to urge that inferential, optional, and adverse constructions have 
been put on it suited to the interests of the plaintiff. Such com 
slructions have not been put by any one of the community who 
has had occasion to read the will, except by the agents of the 
Plaintiff, nor does that part of the will any how convey the mean¬ 
ing attached to it by the Plaintiff.” Then he says, “l believe the 
other will, which thePlaintiff assiduously tries to conceal, supports 
this assertion of mine. Every letter and every word of a will 
signifies nothing less than the declaration of the intentions of the 
testator. This is supported by law. No one is competent 
to put thereon an optional or implied construction. I, 
howeveri expect that the learned (meaning, apparently, the 
arbitrators) will clear up the meaning of the will, and 
will, in consequence of concealment of the other will, 
interpret the will ” (that must mean the will before 
them) “ favourably to myself and detrimentally to the 
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Plaintiff, The will produced allows maintenance only to the 
Plaintiff and her descendants which may be born after the time 
the will was drawn up, out of mouzahs Shareefahad and Alapur, 
This does not gived her any right as against myself.” Therefore 
he goes on to treat as still open to the decision of the arbitrators 
the question of the construction of that will, and only claims a 
right to have presumptions drawn in favour of himself. 
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Phere was some dispute as to this rejoinder and the time when 
it came before the arbitrators. That it came before the arbitrators 


seems to be pretty clear by the translation of the petition, but 
there is some confusion occasioned as to the time by the supposed 

date of that petition. It is clear that the petition covered the re» 
joinder, and it is quite clear, from the internal evidence in the 
rejoinder itself, that it was addressed to the arbitrators, and pro¬ 
ceeded upon the assumption on the part of the writer that the 
arbitration was still open. Their Lordships conceive that that 
document must have been before the arbitrators, and can hardly 
suppose, in the absence of clear proof, that it was before them'after 
the arbitration was closed. At all events, it shews what was in 
the mind of the party and what were the points which he intended 


to raise upon the omission to produce the missing will. Again, it 
appears from the proceeding of the 19th of February, 1871, that 
the parties had then also, with full knowledge of the absence of 
the missing will, expressed their willingness to allow the case to be 

dealt with by the arbitrators in its absence. The statement on 

that occasion by the arbitrators is “The parties after some dis¬ 
cussion have expressed their willingness to give up the different 
footings on which they grounded (heir claims, i.e., they have with¬ 
drawn their claim to partition under the Mahomedan law of 
succession, according to custom or English law, and have agreed 
that those points of the will in respect of which they are at issue 
should be cleared up and (he rest left untouched.” The proceeding 
t en goes on to frame certain i.ssues, of which the first is one as 
to the real and true interpretation of that which is called the ninth 
paragraph, but which obviously means the detail which follows 
the ninth paragraph, and which deals with the different talooks 
KhanPu,-, Shar-eefabad, and Alapu,-, which were some of the sub¬ 
jects of the award. This issue contains these words ; “ What is 
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the real and true interpretation of the ninth paragraph of the will> 
and what was the real intention and object of the testator? In 
other words, whether the entire taluk a Khanpur should be divided 
in equal moities between the parties, or exclusively of Shareefabad 
and Alapur'* Again, there is a passage in the award which reads 
as if the arbitrators had then before them the document called a 
rejoinder, and were acccepting the proposition put to them by the 
Defendant in the latter part of it. The following is the passage 
in question : “ Be this as it may, we are not disposed to be led by 
suspicions in determining the case, but at any rate it shall be our 
duty not to lose sight of our inclination thus caused to favour 
Chov>dhr'i Murtaza Hos!»ein'' On the whole, therefore, their Lord- 
ships think that the Appellant, having a clear knowledge of the 
circumstances on which he might have founded an objection to 
the arbitrator proceeding to make their award, did submit to the 
arbitration going on ; that he allowed the arbitrators to deal with 
the case as it stood before them, taking his chance of the decision 
being more or less favourable to himself ; and that it is too late for 
him, after the award has been made, and on the application to 
file the award, to insist on this objection to the filing of the award. 

Their Lordships, therefore, will humbly advise Her Majesty to 
dismiss the present appeal; and to affirm the order of the Deputy 
Commissioner, which is the operative order ; but, having regard 
to the confusion which has been caused in a great measure by the 
absence or withholding of this document, for which the arbitrators, 
on plausible grounds, treat the Plaintiff as responsible, their 
Lordships are of opinion that there should be no costs of this 
appeal. But the appeal having been decided in favour of the 
Respondent, the Appellant must pay the costs of the Respondent 
upon the application for leave to appeal made on the 9th of 
March, as those costs were ordered to abide the result of this 

appeal. 


Solicitor for Appellant : T. L, VKz/som. 
Solicitor for Respondent : Horace Baric* 
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HADJEE ABDOOLLAH AND ANOTHER . . . Objectors. 

ON APPEAL from THE HIGH COURT AT BENGAL. 

RfSistration Act of 1871— Jurisdiction to review an Order re/ecting Appiication 
to compel Registration—District Courts mentiotud in the Registration Act 
subiect to superintendence of High Court. 

On the 5th. January, 1872, at the registrar’s office at Gya^ a deed of 
gift purporting to have been executed on the 19th of November, 1871, by a 
Mahomedan (since deceased) in favour of her grandchildren, was presented 
for registration by the Appellant, as the father and guardian of the donees. 
The Respondents, heirs-at-law of the alleged donor, came in and denied the 
execution of the deed ; and registration was accordingly refused. 

Thereupon the Appellant applied under sect. 73 of the Indian Registrar 
tion Act of 1871 to the zillah Judge for an order upon the registrar to 
register the deed. The application was refused ; but within ninety days an 
order of review was made by the Judge's successor, under sects. 376 and 
378 of Act VIII. of 1859 ; which order was subsequently set aside by the 
Hight Court in its extraordinary jurisdiction, as made ultra vires and without 
jurisdiction r — 

Held., that this order of the High Court must be reversed. Under sect. 
38 of Act XXIII. of 1861, the whole procedure of Act VIII, of 1859, includ¬ 
ing the power of admitting to review, is made applicable to a proceeding to 
compel registration under the Registration Act. Even if the order admitting 
the review was not in strict accordance with sects. 376 and 378 of Act VHI., 
it could not be quashed as one made wholly without jurisdiction. 

Although districts and sub-districts may be appointed by the Government 
for the purpose of registration under the Registration Act ; yet the District 
Courts mentioned therein must be taken in the case of a regulation province 
to import the ortlinary zillah Courts, and therefore to be subject to the 
superintendence of the High Court. 

HIS appeal was preferred in accordance with an order of Her 
Majesty in Council of the 12th of December, 1873, granting 
special leave to appeal from a judgment and order of the High 
Court at Cizlcuttay dated the 2nd of April, 1873, by which an order 
of the Judge of Gya, dated the 4th of January, 1873, was set aside, 
and a petition for review which had been by the said order ad¬ 
mitted for argument was directed to be dismissed. 

• Present: —SIR JAMES W. COLVILE. SlK BaRNES I’EACOCK, SiK MON¬ 
TAGUE E. Smith, and Sir Robert r. Collier. 
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The questions in this appeal arose upon the Indian Registration 
Act^ VIII. of 1871 ; and are, firsth', whether the Judge of Gya^ 
'M.r,Crasterj representing the ‘‘District Court”, defined by that Act, 
had jurisdiction to admit for argument a petition for review filed 
within ninety days of an order made by his predecessor in office, 
Mr, Taylei\ who had left that district after making it, by which 
the latter had refused to direct the registration at the application 
of the Appellant of a deed of gift of certain lands; and secondly, 
whether, irrespective of the District Court having or not such 
jurisdiction, a division bench of the said High Court had jurisdic¬ 
tion to interfere with the Judge’s order. 


The facts and proceedings in the case are sufficiently set out in 
the judgment. 


DoynCt for the Appellant, contended that the order appealed 
from of the High Court was ultra vires^ inasmuch as the High 
Court had no general power of superintendence under sect. 15 of 
24 & 25 Viet. c. 104, over the district Courts created by the Regis¬ 
tration Court. He referred to the interpretation clauses of the 
Registration Act (VIII. of 1871) contained in sect. 3, and sub¬ 
mitted that the “ District Court ” referred to in the Act was not 
at all synonymous or necessarily co-extensive as to the area of 
jurisdiction with the District Court ordinarily so called, which 
alone is subject to the appellate jurisdiction and superintendence 
of the High Court. He referred also to sect. 10 of the Act, and 
contended that the special jurisdiction conferred by the Act on 
the district Judge is not within the superintending power of the 
High Court. The petition of review was presented, because under 
sect. 76 of the Registration Act of 1871, there was no right of 
appeal. The order rejecting an application to register was in the 
nature of a decree, and at all events was liable to be reviewed ; 
see Haradhiin Mookerjee v. ChunderMohun Roy (l); and (he pro¬ 
cedure prescribed by sects. 376 and 378 of Act VIII. of 1859 is 
applicaple to a proceeding for the purpose of reviewing such 
order. The Judge therefore had the power to grant a review as 
prayed, and it is contended that he rightly exercised that power. 

Belly and C. W, Arathoon, for the Respondent, contended that, 

(i) Marjshairs Kep. 207. 
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under sect. 23 of Act XXIII. of 1861, the proper course for the 
Appellant to have adopted was to have appealed from the order of 
rejection. She also sect, 38 of the said Act. That order did not 
fall within sect. 76 of the Registration Act. Even if the sects, 376- 
378 of Act VIII. of 1859, referred to on the other side, applied to 
the case, they do not justify the particular exercise of jurisdiction 
which the High Court set aside. There was neither allegation of 
error of law, nor of the discovery of new evidence to justify the 
application for review, or to give jurisdiction to the Judge to 
entertain it. The rules which limit the discretion of the Court 
in granting orders of review are laid do^vn in Ntissceroodee/i Rhaii 
w. Indernaryan Chan^dury See also Juggudumba Debea v. 
Muneeruthn Mookerjee (2). Even if the order of rejection in this 
case was final under sect. 76 of the Registration Act, and subject 
neither to appeal nor to review, it was not a decree which pre¬ 
cluded further litigation, and it was open to the parties aggrieved 
to obtain registration of their deed of gift by a regular suit. See 
Futtch Chund Sahoo v. Leelutnber Singh Doss and Others (3). [SiR 
Barnes Peacock referred to the section upon bills of review in 
DanielVs Chancery Practice, vol. ii., p. 1422.] See D-warkanath 
Disivas v. Roy DhunPut Singh Dahadoor (4). 

Doyne replied. 


The judgment of their Lordships was delivered by 
Sir James W. Colvile :— 

This IS an appeal against an order of the High Court of 
Calcutta, dated the 2nd of April, 1873, by which that Court in 
the exercise of its extraordinary and statutory jurisdiction of 
superintendence over the inferior Courts set aside an order of the 
Judge of Gya, dated the 4th of January, 1873. 

The contest between the parties related to the registration 
under the provisions of the Registration Act, 1871, of a deed 

purporting to have been executed by a Maho.nedan lady of the 

19th of November, 1871. She died on the 18th of December. 


C I ‘ I Ind. Jur. p. 147. 

(2) S. D. A. 1858, p. 1539, 


(j) 1^ Moores Inch Ap. Ca. i2y 
(4; ly Suth. \V. R. 227. 
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The Judge proceeded under the Act, and several witnesses were 
produced and examined in support of the deed. No witnesses 
were tendered on the other side. The Judge disbelieved the wit- 
nessess called, and for the reasons given in his judgment rejected 
the application made to him, and consequently the deed was not 
registered. 

Within ninety days after the date of this order, Mr, Taylef, the 
Judge who rejected the application, was succeeded as Judge at 
Gya by Mr. Craster; and an application was made to the latter to 
review his predecessor’s order. That application in terms pur¬ 
ported to be made under sects. 376 and 578 of Act VUI. of 1859, 
and the counter petition filed by the Respondents seems to admit 
that the application was so made, and that a review of such an 
order might be had under those sections upon proper grounds, 
although it contends that what the petition sought in the parti¬ 
cular case was in the nature rather of an appeal than of a review 
within the meaning of the Act. 

Upon hearing the parties Mr. Qraster made an order admitting 
the review. His Judgment was in these words ; “ I consider this 
case may be admitted for argument. According to the general 
practice a Court is at liberty to hold a review of the order passed 
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1871, and on the 5th of January, 1872, the Appellant, as the 
father and guardian of the donees, presented the deed for regis¬ 
tration in the registrar’s office at Gya, The Respondents, who 
were the heirs-at-law of the alleged donor, were cited in the 
usual way, and came in and denied the execution of the deed. It 
is admitted to be one which can have no force or validity, or be 
capable of being produced in any Court of justice in evidence, 
unless it be registered ; and the heirs of the party who is alleged 
to have executed it having denied the execution of it by her, the 
registering officer was under the Act bound to refuse to register 
it. The Act gives an appeal from the sub-registrar to the prin¬ 
cipal registrar; but as he was equally bound to refuse regis¬ 
tration of an instrument of which the execution was thus disputed, 
such an appeal would have been obviously infructuous ; and the 
Appellant accordingly took the course of applying, under the 73rd 
and following sections, to the zillah Judge at Gya for an order 
upon the Registrar to register the deed. 
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by it. The argument which is now made does not shew me any 
reason to believe that this Court has no power to have a review of 
its order in this case, although there is not any particular rule 
laid down for such a proceeding in the law according to which the 
above order was passed.** The law to which he refers is obviously 
the Hegistration Act. After the order admitting the review was 
passed, but before the case was reheard in pursuance of it, the 
Respondents applied to the High Court, invoking its extraordinary 
jurisdiction ; and that Court granted a rule to shew cause why the 
order of the 4th of January admitting the application for the 
review and directing it to be placed on the review file for argu¬ 
ment, should not be set aside on the ground that it was made 
without jurisdiction ; staying, pending the rule, all further pro¬ 
ceedings under the order. The case was then argued in the High 
Court, the judgment under appeal was pronounced, and the rule 
for setting aside the order of the fudge as made ultY*a xni*es and 
without jurisdiction was made absolute. 

A point was taken, though not very strongly pressed, at the 
Bar, to the effect that this order of the High Court was itself 
ultra vires, inasmuch as the order which it set aside must be 
taken to have been made, not by one of the ordinary zillahCourts, 
over which the High Court has an unquestioned power of superin¬ 
tendence, but by a District Court created by the Registration 
Act, over which it has no such power. Their Lordships can see no 
ground for this contention. It appears to them, looking at the 
Act of 1871, that although power is there given to the Govern¬ 
ment to appoint districts and sub-districts for the purpose of 
registration, the District Courts mentioned in the Act (except 
where the High Court is said to be, when exercising its local 
jurisdiction, a District Court within the meaning of the Act) must 
be taken to be the Courts exercising the ordinary civil jurisdiction 

within that district; and, therefore, in the case of a regulation 

province, to import the ordinary zillah Courts. 

Another question raised was whether under the 76th section 
(of which the final words are. “ no appeal lies from any order 
made under this section,**) an order against which no appeal can 
be preferred must not be taken to mean only one by which the 

Judge directs the registrar to register a deed, and whether there 
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may not be an appeal from an order like that passed by Mr. 
Tayler rejecting the application for registration. Their Lordships 
would have great difficulty in saying that an order of rejection 
does not fall within the term “ an order made under this section 
because if the Judge does not make his order of rejection under 
the 76 th section, it is difficult to see'what other section gives him 
jurisdiction to make it. They do not, however, think it necessary 
to decide the question, because it is obvious that, whether an 
appeal lies from the order or not, the right, if it exists, of reviewing 
an order may co-exist with the liberty to appeal; and, conse¬ 
quently, that the question whether the power of the Judge of 
first instance to review his order exists cannot be afiected by the 
consideration whether an appeal lies from that order. 

Another question raised, which it is equally or perhaps still 
more unnecessary to decide, is that suggested by Mr. Arathoon 
viz., that, although a final order rejecting the application for 
registration may be made in this summary way, it would still be 
open to the parties benefited by the deed to propound it in a 
regular suit, and to obtain its registration by means of such suit. 
Their Lordships conceive that it will be time enough to decide 
this question when it arises. They only desire to observe that the 
case oiFutteh ChundSahoo w/Leelumber Sing Doss and ()thers(^\) 
is no authority upon it. In that case the suit was for the specific 
performance of an unregistered agreement for sale, and sought to 
have, not the agreement, but the conveyance to be executed in 
pursuance of it, registered ; and all that was decided was that the 
agreement not having been registered could not be given in 
evidence in the suit. 

The principal question which their Lordships have to decide 
upon this appeal is whether the power to admit a review which is 
given by the Act of 1859 (sects. 376 to 378, and the following 
sections), does exist in such a proceeding as that under considera¬ 
tion, as it would unquestionably exist in a regular suit. If the 
general power is found to exist, a subordinate question may arise 
whether if the exercise of the power is not in strict accordance 
with the provisions of those sections, the order admitting the 
review can be quashed as one made wholly without jurisdiction. 


(i) 114 Moores Incl. Ap. Ca. 129. 
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Their Lordships are disposed to think that an order rejecting an 
application for registration under the Act of 1871 must be taken 
to be so far in the nature of a decree within the meaning of 
Act Vm. of 1859 as to fall within the operation of the sections in 
question. The proceeding may be what is technically called in 
India a miscellaneous proceeding, or it may be a summary suit ; 
but the order made upon it is, so far as concerns the matter in 
dispute, final between the parties. Whether it is subject to appeal 
or not, it is, so far as the Court pronouncing it is concerned, a 
final order of adjudication between the parties. 

But it seems to their Lordships that the determination of this 
question does not depend upon the mere construction of Act VIII- 
of 1859, because by the 38th section of the amending Act of 186i 
it is expressly enacted, “ that the procedure described by Act VIII. 
of 1859 shall be followed as far as capable in all miscellaneous 
cases and proceedings which after the passing of the Act shall be 
instituted in any Court.” This provision, their Lordships conceive, 
expressly makes applicable to a proceeding to compel registration 
under the Registration Act the whole procedure of Act VIII. of 

1859, including the power of admitting a review. And this was 

in fact almost admitted at the Bar by Mr. Bell^ when he was con¬ 
tending that the right of appeal to the High Court would, under 
the 23rd section of the Act of 1861, have existed in this case. 

It is argued, however, that if the 376 th and following sections 
of Act VIII. of 1859 do apply to an order rejecting an application 
for registration, they do not justify the particular exercise of 
jurisdiction in this case. The 376th section says, “ Any person 
considering himself aggrieved by a decree of a Court of original 
jurisdiction from which no appeal shall have been preferred to a 
superior Court, or by a decree of a District Court in appeal, from 
which no special appeal shall have been admitted by the Sudder 
Court, or by a decree of the Sudder Court from which either no 
appeal may have been preferred to Her Majesty in Council, or, an 
appeal having been preferred, no proceedings in the suit have 
been transmitted to Her Majesty in Council, and who from the 
discovery of new matter or evidence which was not within his 
knowledge, or could not be adduced by him at the time when 
such decree was passed, or for any other good and sufficient 
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reason, may be desirous of obtaining a review of the judgment 
1876 passed against him, may apply for a review of judgment by the 
Reasut Court which passed the decree.” The application is to be made 
Hossein within ninety days of the date of the decree, unless the party can 
Hadjee shew just and reasonable cause for having delayed his application. 

Abd ooll ah. the 378 th section enacts : “ If the Court shall be of opinion 

that there are not any sufficient grounds fora review, it shall 
reject the application ; but if it shall be of opinion that the review 
desired is necessary to correct an evident error or omission, or is 
otherwise requisite for the ends of justice, the Court shall grant 
the review, and its order in either case, whether for rejecting the 
application or granting the review, shall be final.” And then 
follows a provision that the opposite party is to have notice. And 
the Respondents contend that the order admitting a review in this 
case, though not the proper subject of appeal, was liable to be 
quashed, on the ground that the Judge had no jurisdiction to 
entertain the application, inasmuch as there was before him no 
distinct allegation of an error of law, nor any suggestion of the 
discovery of new evidence. 

Their Lordships, looking to the original application to review, 
are by no means satisfied that it does not contain enough to give 
the Judge cognizance of the matter upon the strictest construction 
of Act VIII, of 1859. They allude particularly to the ninth 
ground of the petition, which refers to certain deeds and to certain 
evidence which seems to have been tendered in the course of the 
inquiry before Mr. S. H. C. Tayler, and rejected by him as un¬ 
necessary. That evidence, if not very material to the general 
question, was by no means immaterial with reference to one 
ground which the learned Judge gave for rejecting the applica¬ 
tion, because he dealt with the fact of one deed being for con¬ 
sideration, whereas that which was propounded was not for 
consideration. Therefore, if he allowed that matter to influence 
his judgment, it seems to be reasonable that the parties should 
have the opportunity of explaining those circumstances, and of 
having that evidence which he refused to admit brought before 
the Court upon a review ; the evidence in fact would be in the 
nature of evidence which they had been from some cause prevented 
from adducing on the original hearing. 
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Their Lordships, however, do not rest their decision upon that 
narrow ground, because looking to the extreme generality of the 
terms used in these sections, particularly to these terms “ other 
good and sufficient reason ** and necessary to correct an evident 
error or omission, or is otherwise requisite for the ends o^ 
justice,” they are not prepared to say that there is an absolute 
defect of jurisdiction whenever the parties have failed to shew 
that there was either positive error in law, or new evidence to be 
brought forward which could not be brought forward on the first 
hearing. They do not consider that the case in the Indian Jurist 
(^Nuseeroodeen Khan v. 1 ndernarayan Chaudury) (l), and the 
other cases cited only limit the discretion of the Court in saying 
what reason is good and sufficient, or what may be so far requisite 
to the ends of justice as to support an application for review. Upon 
an appeal, where an appeal lies, it may be open to the Court of 
Appeal to say that the Judge ought not to have admitted a 
review; but that is a very different thing from ruling that he has 
acted wholly without jurisdiction. In the first case the Appellate 
Court reverses the order because the Judge has erred in the mode 
in which he has exercised a judicial discretion ; in the latter case 

it quashes the order because there was no discretion at all to be 
exercised. 

Their Lordships, for these reasons, are of opinion that the order 

of the High Court which is under appeal cannot be supported; 

and they most humbly advise Her Majesty to allow this appeal, 

to reverse the order of the High Court, and in lieu thereof to 

order that the rule to shew cause why the order of Mr. Craster 

should not be set aside be discharged, with the usual costs in the 
High Court. 

The Appellant who has been obliged to come here must of 
course have his costs of this appeal. 

Agent for Appellant : T. L. Wilson. 

Agent for Respondents : Horace Earle. 
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May 18, 19. ^URDEO NARAIN SINGH and Others . Respondents. 

ON APPEAL FROM THE HIOH COURT AT BENGAL. 

Revieiu of Ordet disallowing Obfectiofts to Sale in Execution—Material Error in 
JVotification—Jnadeguaey of Price—IVaiver of Irregularity by Judgment 
Debtor—Act VIII, of 1859, ss. 256, 257, 376—24 ^ 25 Viet, c, 104, s. 15. 

At a Sale held on the 9th of September, 1872, in execution of a decree, 
the Respondent purchased an estate for Rs.5,50,000. The notification of sale 

had stated the Government revenue to be Rs.3146 instead of Rs,8i46 ; the 

sale being fixed for the 6th of August, 1872. The sale was postponed with¬ 
out the issue of a second notification on an application by the judgment 
debtor praying for such postponement, “the attachment and the notification 
of sale being maintained." 

On the ist of October, 1872, the judgment debtor objected, under sect. 256 
of Act VIII. of 1859, to the sale on the ground of material error in the 
above notification in regard to the amount of Government revenue. The 
subordinate Judge overruled such objection, but omitted to pass an order 
uuder sect. 257 confirming the sale. Thereupon the judgment debtor paid 
into Court the amount of the decree, and then obtained from the Judge an 
order purporting to have been made in review under sect, 376, but withou^ 
notice to the Respondent, setting aside the sale on the ground of inadequacy 
of price and the above alleged material error. Subseque'ntly the Judge 
refused to confirm the sale and to issue a certificate to the Respondent. 

The High Court, upon application by the Respondent under 24 & 25 Viet, 
c 104, sect. 15, held that the objections made were insufficient, and directed 
the Judge to confirm the sale :— 

Heldt by their Lordships, that, although the alleged inadequacy of price 

was no ground for refusing to confirm the sale, yet that the above error in 

specifying the amount of Government revenue was an irregularity (see 

sect. 249) for which on proof of substantial injury to the judgment debtor 

therefrom the sale might have been set aside ; but that the above petition 

for postponement amounted to an admission by the judgment debtor that the 

notification was correct, or that there was no such irregularity as would be 
likely to mislead. 

Appeal from an order of a Division Bench of the High Court 
(March 11, 1873), reversing an order of the subordinate Judge 
of Bhagulpot^e (November 9, 1872), whereby a sale in execution 
of the Appellant’s lands was confirmed. 

* Present :—SlR JAMES W. COLVILE, SiR BaRNES PEACOCK, SIR MON¬ 
TAGUE E. S^IITH. and SiR ROBERT P. COLLIER, 
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On the 10th of April, 1871, one Mrs. Collis recovered against 
the Appellant a decree for possession as lessee of a certain portion 
of a mouzah called Rampore Shalkora^ with mesne profits to the 
amount of l\s, 32,818. She thereupon applied for execution of 
her decree by having possession of the lands given, and satisfac¬ 
tion of her claim for mesne profits by attachment and sale of the 
Appellant's interest as zemindar in the said lands. The attach¬ 
ment was granted, and a notice was issued on the 30th of May, 
1872, fixing the 5th of August following for the sale. On that 
day the Appellant petitioned the subordinate Judge for a post¬ 
ponement of the sale for one month, to enable him to complete 
certain negotiations to raise money to pay off his debts on the 
terms of “ the attachment and the notification of sale being main¬ 
tained.’' On this petition the following order was made : “it is 
ordered that the postponement be granted; that in case of non¬ 
payment of the decretal amount the property of the judgment 
debtor be sold without the issue of a second notification of sale on 
the 2nd of September, 1872; and that a copy of the notification 
be suspended in a conspicuous place of the Court-house.” The 
execution case was struck ofi the file on the 5th of August, re¬ 
stored thereto on the 28th, the sale being at the same time 
ordered to take place on the 2nd of September, 1872 ; on which 
day the Appellant obtained a further postponement for one week. 
On the 9th of September the money due not having been paid, 
the Appellant’s interest was put up to sale by auction and knocked 
down to the Respondent as the highest bidder. 
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The subsequent proceedings are sufficiently set forth in the 
judgment of their Lordships. 

The High Court iKemp and Pontifex, JJ.) in reversing the order 
of the subordinate Judge concluded as follows :_ 

“ Now what are the alleged irregularities ? First, that the sale 
was twice postponed, but no fresh proclamations were issued. On 
this we may observe that the postponement were made, not for 
any indefinite period, when perhaps it would be necessary to issue 
a fresh proclamation, but for short periods upon the request of 
the debtor, who applied for time to enable him to raise the money 
due under the decree, and on the distinct understanding that the 
attachment and proclamation were to subsist and not to be renewed. 
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The error as to the sudder jumma was, if an orror at all, and 
of this there is no evidence, an error in favour of the judgment 
debtor, for if the sudder jumma was quoted at a lower figure in 
the proclamation than the recorded sudder jumma* it was not a 
material error likely to depreciate the bids, but rather to stimulate 
the bidders at the sale, for intending purchasers could refer to the 
towji; moreover, this objection was overruled by the subordinate 
Judge. 

As to the alleged inadequacy of price, this would not affect 
the regularity of the sale proceedings. There is also no evidence 
whatever that the price paid is an inadequate one. It is clear that 
under sect. 257, if an application is made, such as is contemplated 
in sect. 256, to set aside the sale on the ground of any material 
irregularity in publishing or conducting the sale, and such appli¬ 
cation and the objections be disallowed, the Court shall pass an 
order confirming the sale. It was, therefore, the duty of the 
subordinate Judge, when he rejected the application and over¬ 
ruled the objections of the debtor, to pass an order confirming the 
sale which had become absolute, and to grant a certificate to the 
auction purchaser under sect. 259. 

The subordinate Judge had no jurisdiction to reverse the sale 
on precisely the same objections which he had previously over¬ 
ruled, and which we have shewn were not material, and did not 
substantially injure the judgment-debtor. Further, even if the 
subordinate Judge was competent to review his order confirming 
the sale, and particularly without notice to the auction purchaser, 
no new matter or evidence was discovered or adduced which was 
not \vithin the knowledge of the judgment debtor when that order 
was passed, and the reason given by the subordinate Judge, 
namely, the inadequacy of price, had already been urged, and 
overruled, and was not, as shewn above, * a good and sufficient 
reason,* sect. 376. 

“We reverse the order of the subordinate Judge, dated the 
9th of November, 1872. and confirm the sale. The rule is made 
absolute with costs.” 

The Respondent thereupon applied for and obtained from the 
Lower Court on the 25th of April, 1873, a certificate of his righ 
as purchaser of the interest in question. The Appellant on the 
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26th of July, 1873, applied to be allowed to appeal from this 
order, “ although made by the High Court in the exercise of its 
extraordinary powers of supervision under section 15 of Wi^Charter^ 
Actt* and supported his application by an affidavit shewing the 
value of the property in question to be not less than two lacs of 
rupees. This application was opposed by the Respondent on the 
ground that the order sought to be appealed from was “ passed by 
the High Court in the exercise of its revisional jurisdiction, and 
not on appeal,” but was allowed first by Mar'kby, and afterwards 
on appeal from his order by a bench of three Judges. 
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Cojvie, Q.C., and Doyne for the Appellant, contended, that the 
High Court had no jurisdiction in an application under the 
15th section of the High Courts* Act to make an order confirming 
the sale which had been impugned. Such an order is ultra vires, 
for it is not authorized by either the High Courts* Act or the 
Civil Procedure Code. [Leith, O.C.:—The subordinate Judge 
understood the judgment of the High Court to be an order to him 
to confirm the sale, and he acted accordingly.] The subordinate 
Judge at first disallowed, and then.on a second application, allowed 
the Appellant’s objections to a sale in execution, and directed it to 
be set aside. It is contended that such last-mentioned order was 
final under sect. 257 of the Civil Procedure Code. Notwithstand¬ 
ing that objections had been previously disallowed, no order had 
been made confirming the sale under sect. 256, and, therefore, the 
purchaser had not obtained an absolute title, nor had the subordi¬ 
nate Judge lost judicial cognisance of the case. [Sir Montague 
K. Smith :—The Judge was bound to make an order, whether he 
allowed or disallowed objections ; until he did so there could be no 
appeal. Sir James W. Coi.vile The sale in this case was set 
aside not for irregularity, and not within thirty days.] The Judge 
having disallowed the objections, and not having made in order 
confirming the sale, it was within his discretion to set it aside. 
He had power to review his previous disallowance. [Sir James \V. 
COLVILE Did he review it ? Can a Judge say, I find the pro¬ 
ceedings perfectly regular, but I also find that since the sale the 
judgment debtor has paid the amount into Court, and on that 

ground I set aside the sale.] The Judge did not find the proceed- 

3 ^ 
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ings regular, for the order of the Hth of November, 1872, 
proceeded in part upon the ground that the last notification upon 
which the sale took place was not suspended and proclaimed on 
the mouzah sold. As to the jurisdiction in respect of review see 
sects. 376 and 378 of Act VIII. of 1859 ; Haradhun Mookerjee v. 
Chnndef Mohun Roy (l); Syud Lot/AH Khan v. The Court of 

Wat^ds ( 2 ). 

Leiih^ Q-C., and Bell, for the Respondent, submitted that the 
subordinate Judge had no authority to review his order disallow¬ 
ing the objections to the sale, but that he was bound, under 
sect. 256 of Act VIII., to pass one order disallowing the objections 
and confirming the sale uno fiatu. The only subsequent proce¬ 
dure allowed by the Act is by way of appeal, and not by way of 
review. Even if there were a power of review, the requirements 
of sects. 376 and 378 of Act VIII. have not been attended to, and 
the Respondent has had no notice. [Sir Montague E. Smith;— 
^he Pligh Court holds that the lower Court may by review correct 
mistakes in its order,] This is not even the correction of a mis¬ 
take. The Court goes entirely on the money having been brought 
into Court. [Sir BarNes Peacock : —Suppose the High Court 
had the right to entertain this application, had it the power to 
confirm the sale ?] The High Court was understood by the 
parties and by the lower Court to direct that the sale should be 
confirmed, and the lower Court made the necessary order. They 
referred to sect. 15 of 24 & 25 Viet. c. 104. and sect. 13 of the 
charter. [SiR Barnes Peacock referred to Dacosta v. Hall (3) 
in reference to the operation of sect. 12 of Act XXIII. of 1861.1 
But see Maharajah of Bttrdxvan, Petitioner ] Sheikh Elahee 
Buksh v. Sheikh Hajoo (5); Showdamitiee Dossee v. Manick Ram 
Chowdhry (6) ; In re Sankar Dobay (7). In this case, moreover, 
there was no irregularity in the sale ; for even if a fresh procla¬ 
mation in ordinary cases would have been issued after a postpone¬ 
ment, the judgment debtor here had expressly waived his right 

(1) Marsh. Rep. 205. 

(2) 6Suth. W. R. Misc. 127. 

C3) S Suth. W. R, (F.B.) Misc. 25. 

(4) 2 Bengr h. R. (A.C.) 217. 


(S> 14 Suth. W. K. 33. 

.6) 9 Suth. W. R. 386. 

(7) 4 Beng. E. R. fA.C.) 63. 
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thereto. The order of the Judge reversing the sale was without 
jurisdiction, and otherwise there was no evidence either of sale at 
an undervalue, or of such alleged undervalue being the result of 
any irregularity. 

CoU'-ie, Q.C., replied. 


The judgment of their Lordships was delivered by 

Sir Barnes Peacock :— 


In the pres-nt case, Girdhari Singh, the Appellant, was the 
judgment-debtor, and the Respondent. Hurdeo Nat^ain Sahoo, was 
the purchaser at a sale in execution. The sale in question took 
place on the 9th of September, 187 and the estate was sold to 
the Respondent for the sum of Rs.55,000, he being the highest 
bidder at the auction. On the 1st of October, 1872, the judgment 
debtor, under the provisions of Act VUI. of 1859, s. 256, made 
objections to the sale. The 256th section says : “ No sale of im 
moveable property shall become absolute until the sale has been 
confirmed by the Court. At any time within thirty days from the 
date of the sale application may be made to the Court to Set aside 
the sale, on the ground of any material irregularity in publishing 
or conducting the sale; but no sale shall be set aside on the 
ground of such irregularity unless the applicant shall prove to the 
satisfaction of the Court that he has sustained substantial injury 
by reason of such irregularity.” The judgment debtor, therefore, 
under this section was bound to shew that some material irregula¬ 
rity in publishing or conducting the sale had taken place, and 
that he had sustained substantial injury by reason thereof. 


One of the objections which the judgment-debtor made to th 
sale was, that the attachment purwannah shewed “ the amount c 
the decree to be Rs.51,677, and the Government revenue of th 
mouzah sold to be Rs.8,146 ; contrary to this the amount of th 
decree has been specified as Rs.54.000, and Governmen 
revenue as Rs. 3,000 in the sale notification. This is wrong an 
contrary to the real facts.” Now. instead of the proclamatio 
stating the Government revenue to be Rs. 8.146. it stated it t. 
be Rs. 3,146, the irregularity occasioned being, in all probabilit> 
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the substitution of the figure 3 for the figure 8. The case came 
on to be heard upon the petition of the Appellant before the 
subordinate Judge, who says, “Whereas there is no reason to 
decide the sale to be irregular, it is ordered that this petition be 
rejected.” Having rejected the petition and treated the objections 
as insufficient, he ought to have done something further; he ought 
to have proceeded under sect. 257 to pass an order confirming the 
sale. That section says : “ If no such application as is mentioned 
in the last preceding section be made, or if such application be 
made and the objection be disallowed, the Court shall pass an 
order confirming the sale; and in like manner if such application 
is made, and if the objection be allowed, the Court shall pass an 
order setting aside the sale for irregularity. If the objection be 
allowed, the order made to set aside the sale shall be final ; if the 
objection be disallowed the order confirming the sale shall be open 
to appeal.” If the subordinate Judge had followed the directions 
of the Act, and having disallowed the objections had made an 
order for confirmation, that confirmation would have be'=*n appeal- 


able to the High Court. But the Judge not having made an order 
of confirmation, the judgment-debtor applied to the subordinate 
Judge to review his decision under sect. 376 of the Code of Civil 
Procedure. That section speaks merely of decrees, and not of 
orders. But even admitting that a review of judgment in this 
case could have taken place, the auction-purchaser was never 
summoned. He had no opportunity of shewing cause against a 
review of judgment. Sect. 378 of the Act says : “Provided that 
no review of judgment shall be granted without previous notice to 
the opposite party to enable him to appear and be heard in sup. 
port of the decree of which a review is solicited.” The order 
passed upon the review was this ; ” This petition has been filed 
anew under the provisions of sect- 376, Act VIII. of 1859. It 
appears that the judgmant-debtor has put in the entire amount of 
the decree Rs.54,232. 2^/. X^p.y hence there is no necessity for the 

holder to get the sale confirmed the word “ holder ” meaning 

the decree-holder; but he says nothing as to the right of the 
auction-purchaser to come in and have it confirmed; he says, 
Hence there is no necessity for the decree-holder to get the sale 
confirmed. It appears that the sale has not been as yet confirmed, 
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and the judgment-debtor has also paid the interest of the con¬ 
sideration money for the auction-purchase. From these facts it 
appears that the judgment-debtor has really sustained a great loss 
by this sale, and has paid the decretal amount, together with the 
interest of the purchase-money. The property sold is the ancestral 
estate of the judgment-debtor, and seems to have been sold at an 
inadequate price ; and on reference to the record there also appears 
to be some mistake in the account. It is therefore ordered that 
the sale beset aside, that the decretal amount paid by the judg. 
ment*debtor be paid to the decree-holder, that the purchase-money 
paid by the auction-purchaser be returned to him, and that the 
interest on the purchase-money paid by the judgment-debtor be 
also paid to him.** Upon that order being made, the auction 
pui'chaser came in ; and on-the 11th of November, I 872 , he peti¬ 
tioned, and said : *‘l. When the objections of the judgment-debtor 
to the sale were disallowed, my right for the confirmation of the 
sale became absolute and perfect. Against that order only an 
appeal could be preferred to the High Court. 2. The order 
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rejecting the objections in respect of the sale cannot, under the 
provisions of sect. 376, Act VIII. of 1859, be held to be in the 
nature of a decree, hence the review of such an order is out of the 
jurisdiction of the Court. 3. If for the sake of argument it be 
granted that such an order is fit to be reviewed, it was neverthe¬ 
less necessary to have carried out the entire provision of the law 
in respect of review, and it was necessary to issue a notice under 
sect. 378 , Act \ III. of 1859, to me the Petitioner, and it was 
proper to hear my pleader’s arguments regarding the disallow¬ 
ing of the review. 4. The grounds under which the Court has 
set aside the sale are not sufficient according to law. For this 
reason I beg to file this petition, and pray that the order of the 
9th of November idem being set aside, the sale be confirmed and 
a certificate of sale be granted to me.’* Upon that the Judge 
refused to confirm the sale or to giant the certificate. He says . 

In the Notification the sum of Rs.3,146. 11 a., has been specified 
in the place of the sum of Rs.8.i46. 11a.” Therefore he alludes 
to the mistake in the proclamation which he had already over¬ 
ruled. He says. There is no doubt that this estate has been sold 
at a very low price for Bahoo Koouj LaU the gomashta of Baboo 
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Hurdeo Narain, the auction-purchaser,himself admitted to me that 
the estate sold by auction is leased on a jumma of Rs.18,000 or 
Rs. 19,000.*’ 

The sale having been effected at a low price would in itself be 
no ground for refusing to confirm the sale. But it appears that 
under sec. 249 of Act VlII. of 1859 it was necessary to state 
correctly in the notification of the sale what was the amount of the 
Government revenue assessed upon the estate. The subordinate 
Judge having refused, under his order of the 11th of November, 
1872, to confirm the sale or to grant a certificate of confirmation, 
an application was made to the High Court, not by way of appeal, 
but under the provisions of the 24 & 25 Viet. c. 104, s. 15, which 
enacted that Each of the High Courts established under this 
Act shall have superintendence over all Courts which may be 
subject to its appellate jurisdiction.** The subordinate Judge then 
having refused to confirm the sale, he having disallowed the objec¬ 
tions, it was competent to the High Court, by a proceeding in the 
nature of a mandamus, to order the Lower Court to do that which 
it ought to have done, namely, having rejected the objections to 
the sale, to confirm it ; and the High Court proceeded upon that 
section and made the order. But the High Court did not merely 
treat the judgment of the subordinate Judge upon the application 
for review as a nullity ; they entered into the question as to 
whether the objections to the sale were valid or not valid. In 
fact they treated the case in their decision as if the Lower Court 
had actually confirmed the sale, and there had been an appeal to 
them—against that confirmation. Their Lordships think that 
they may look at the case now in the way in which the Judges 
looked at it then, to see whether there were really any objections 
to the sale which would have been a ground for setting aside the 
confirmation of the sale if the subordinate Judge when he rejected 
the objections had passed an order confirming it. 


Now the only material objection to the notification of the sale 
was that to which allusion has already been made, namely, that the 
sudder jumma was stated to be Rs. 3000 odd instead of Rs. 8000 
odd. Section 249 directs that the notification of the sale shall 
state the amount for the recovery of which the sale is ordered 
specifying the time and place of sale, the property to be sold, and 
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the revenue assessed upon the estate. Not specifying the amount 
of the revenue correctly was an irregularity for which the sale 
might have been set aside, provided the judgment-debtor had 
satisfied the Court that he had sustained a substantial injury in 
consequence of it. The subordinate Judge says that in the 
notification the sum of Rs.3146. 11a. was specified in place of 
Rs.8146. 11a., and that there is no doubt that the estate has been 
sold at a very low price- The High Court deals with that objec¬ 
tion. They say, ** What are the alleged irregularities?” One of 
the objections is the mistake with regard to the Government 
revenue which was payable upon the estate. Then they say : 

The error as to the sudder jumma was, if an error at all, and of 
this there is no evidence, an error in favour of the judgment 
debtor, for if the sudder jumma was quoted at a lower figure in 
the proclamation than the recorded sudder jumma, it was not 
a material error likely to depreciate the bids, but rather to stimu¬ 
late the bidders at the sale, for intending purchasers could refer to 
the towji ; moreover, this objection was overruled by the subordi¬ 
nate Judge.” Their Lordships do not agree in this reason which 
was given by the High Court. If an estate is said to be held 
at a certain Government jumma, the auction purchaser may not 
know what the real value of the estate is, or what are the rents 
which are receivable from it. He may, perhaps, hav'e had no 
opportunity before coming into the auction-room and bidding, to 
refer to the towji ; if the Government revenue were stated to be 
much less than it really was, he would suppose that the estate was 
a much less valuable one. In the ordinary mode of assessing the 
value of estates for the purpose of paying stamp duly or court 
fees upon the institution of a suit, it was formerly taken that three 
times the amount of the Government revenue of a permanently 
settled estate was a fair estimate of the value of the estate ; but 
that was found to be much too low ; and in the Court Fees Act, 
VII. of 1870, it was enacted that in assessing the value of estates 
for the purpose of suits, the value of the estate should be taken as 
ten times the amount of the Government revenue ; and in those 
cases in which there was no Government revenue, that fifteen 
years purchase of the actual rents should be treated as the esti¬ 
mated value of the estate. Therefore it appears to their Lord 
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ships that the High Court was not correct in holding that the 
error was in favour of the judgment-debtor ; they think that the 
error might have been against the interest of the judgment- 
debtor, and that if the sale had been confirmed, and he had proved 
that he had sustained actual damage by the irregularity, it would 
in an ordinary case have been a sufficient ground for setting aside 
the confirmation upon an appeal against it. 


But their Lordships must look to another portion of this case. 
It appears that the sale was fixed for the 5th of August ; that the 
judgment-debtor applied to the Court to postpone the sale, and 
stated that he wished to raise the money, and added, **LJnder such 
circumstances it is prayed that a postponement of one month be 
granted, the ciftczchtnctit (ttid the fioiificcitton of set I e heiit^ tHcitH. 
tainedy Now the notification must have been stuck up at the 
Court House, and he must have had an opportunity of seeing what 
the real notification was ; and if there was a clerical error in 
inserting Rs.3146. 'lla,, as the Government revenue instead of 
Rs.8l46, 1 Xa.y he ought at that time to have made objection to the 
notification, and not to have consented to allow the notification to 
remain and be maintained as the notification under which the sale 
was to take place. LTpon that petition an order was passed which 
was as follows: It is ordered that the postponement be granted ; 
that in case of non-payment of the decretal amount the property 
of the judgment-debtor be sold, without the issue of a second noti¬ 
fication of sale, on the 2nd September. 1872 ; and that a copy of 
the notification be suspended in a conspicuous place of the Court 
House." So that on the application of the judgment-debtor him¬ 
self the sale was postponed, he agreeing that the attachment and 
the notification of sale should be maintained. 


Their Lordships think that the judgment debtor could not pro¬ 
perly take objection to that notification by stating that there was 
an error in it. The petition amounted to an admission on his part 
that the notification was correct, or that at any rate there was no 
such mistake or irregularity as would be likely to mislead. Under 
these circumstances, their Lordships think that the High Court 
was right in ordering the confirmation of the sale. 

But it is said that the High Court had no power themselves to 
confirm the sale. Although the learned Judges in their judgment 
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say, “ We reverse the order of the subordinate Judge dated the 
9th November, 1872, and confirm the sale,” the order merely 
directs that the order of the Lower Court be reversed, and the 
sale confirmed. Their Lordships interpret the order of the High 
Court as meaning that the sale be confirmed by the officer who 
ought to confirm it, namely, by the subordinate Judge, who ought 
to have confirmed the sale when he disallowed the objections. 
That is the mode in which the subordinate Judge himself inter, 
preted the order of the High Court; for upon the order being sent 
to him he passed an order confirming the sale. 

Their Lordships see no reason to interfere with the order of the 
High Court, and they think that this appeal ought to be dis¬ 
missed. The case must take the usual course, and the appeal will 
be dismissed with costs. 

Agent for Appellant : T. L. Wilson. 

Agents for Respondent : Henderson & Co. 
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The Appellant having obtained a decree for money, sued to recover the 
unsatisfied balance thereof from the Respondents, alleging that the property 
of the deceased judgment debtor (being one-seventh share in the legacy of 
his father), was in their possession. He prayed that after due inquiry, 
adjustment of accounts, and the determination of the value of the said 
legacy out of the share which might be found due to the judgment debtor.the 
above-mentioned balance might be decreed with interest and costs 

^cid, that the decree did not vest in the Appellant a right to the pro- 
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perty sued for, and consequently that he could not maintain this suit. The 
proper mode of enforcing a decree is that pointed out by the Code of Civil 
Procedure, namely, by execution and sale, or by execution and attachment 
and the appointment of a receiver under sect. 243 to collect the property. 
Where the Legislature has prescribed a particular mode of enforcing a right 
created by a decree, the possessor of that right is bound to follow the pro¬ 
cedure prescribed, and no other. 


Appeal from a judgment and decree of the Judicial Commis¬ 
sioner of Oudh (January 20, 1873), reversing the decree of the 
Commissioner of the Lucknow Divison (September 6, 1872), 
which had reversed the decree of the Civil Judge of Lucknow 
(June 3, 1872), which said last-mentioned decree was entirely in 
the Respondents’ favour. 

The suit in which these several decrees were made was insti¬ 
tuted by the above-named Appellant, under the circumstances 
stated in the judgment of their Lordships, against the Respon¬ 
dents (the heirs of one Ishri Oass), as Defendants, to recover an 
alleged unsatisfied portion of the amount of a decree which the 

Plaintiff had obtained against onealone on the 20th of 
November, 1863, on the ground that the said judgment debtor, 
Jaidyal, one of the sons of Ishri L>assy was entitled to a share in 
the property left by his deceased father, which the Appellant 
alleged had come into the possession of the Respondents. 

The Court of first instance dismissed the suit on the grouids;— 
- 1, That the evidence proved that the judgment debtor had 
secured the benefit of the Insolvent Debtors Act (ll & 12 Viet. 

c. 21 ), and had included the present debt in his schedule then 

« 

filed, and that this operated as a bar to the present suit (sect. 61). 

2. That the suit was also barred under sect. 7, Act VIII. of 
1859. 

The Court of First Appeal (the Commissioner, Lucknow Divi¬ 
sion), after overruling all the points as to the suit being barred, 

held that these Respondents had deli berately evaded the process 

of the Court, and that therefore they must take the consequences 
under sect. 170, Act VIIT. of 1859 ; accordingly he gave the 
Appellant a decree for the full amount of the claim. 


The Judicial Commissioner of Oudh (acting under the powers 
conferred by sect. 17, Act XXXII. of 1871), held that the Appel¬ 
lant had assumed a position under the said decree which it did 
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not entitle him to assume, that he had failed to prove that the 
decree had not been satisfied at Calcutta^ or that the said decree 
which had been transferred to Calcutta High Court, had ever 
been re-transferred according to law, that he had also failed to 
prove that these Respondents are the legal representatives of the 
said judgment debtor, and otherwise failed to give any evidence 
whatever in support of his claim. He therefore dismissed the 
suit, with costs of all Courts. 

The material portion of the judicial Commissioner's judgment 
is as follows :— 

“ But the Court has no hesitation in declaring that Plaintiff’s 
suit must be dismissed. The fact is. Plaintiff is endeavouring to 
obtain satisfaction of a decree in an irregular manner. The 
counsel for the Plaintiff, fully realising the hopelessness of Plain¬ 
tiff's claim as laid in the Court of first instance, urged upon the 
Court that Plaintiff’s suit should either be accepted as a proceed¬ 
ing in execution of a decree, or as a suit to establish his right to 
proceed against certain property of his judgment debtor collu- 
sively and fraudulently held by the Defendants. In support of 
the first view of the case, it was urged that Plaintiff having 
established aright under his decree was at liberty to have re¬ 
course to a regular suit to enforce that right in preference to 
resorting to summary procedure. The Court cannot accept this 
contention. Whatever right Plaintiff possessed under his decree 
was against Jaidyal, That right abated on JaidyaVs death, and if 
the Plaintiff wished to enforce the right against JaidyaVs repre¬ 
sentatives, he was bound to proceed in the manner prescribed by 
sect. 210, Civil Procedure Code. If every decree-holder could 
proceed by regular suit to enforce his decree, all the provisions in 
the Civil Procedure Code, in regard to executions of decrees, 
would be of no avail. But it is evident to the Court that where 
the Legislature has prescribed a particular mode of enforcing a 
right created by a decree, the possessor of that right is bound to 
follow the procedure prescribed, and no other. But even if the 
Court could admit this suit to be a proceeding in execution of a 
decree, there can be no doubt that the Civil Court of Lucknojv 
has no jurisdiction in the matter; for the decree is not pending 
for purposes of execution in that Court. When the decree was 
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transferred, at the request of Plaintiff, to the Calcutta High Court 
for the purpose of execution, it ceased to be pending for such 
purposes in the Court from which it issued, and that Court had 
no jurisdiction in regard to the decree for purposes of execu¬ 
tion uutil it was re-transferred to its jurisdiction by due course 
of law. In a case reported in Sittk. W, R., vol. X., K. B. Rulings, 
p. 46, the High Court, Calcutta, held that as long as a decree 
remains in a Court to which it has been sent for execution, that 
Court may deal with it, and any application for execution of it, as 
if it was a decree of that Court. Mr. Justice Mitter, in his 
remarks raferring the case to the Full Bench, observed that the 
law does not contain any express provisions as to how and when 
execution records are to be re-transmitted to the Court by which 
the decree was passed. It appears to this Court perfectly clear 
that the jurisdiction of a Court to which a decree has been sent 
for execution can be determined only by the transfer of the 
decree for purposes of execution, either to the Court from which 
the decree issued, or to such other Court as the decree-holder may 
name, and that such transfer can take place only on the appli¬ 
cation of the decree-holder, and under the rules regarding 
transfers of decrees in force in the Court to which the decree has 
been sent. The present case illustrates the inconvenience that 
must arise from any other interpretation of the law. For in this 
instance the Civil Court at Lttcknow first of all transferred the 
decree for execution to the High Court at Calcutta, then trans¬ 
ferred it for execution to the District Court at Sultanpof^e, and, 

lastly, issued process of execution itself, and processes of execution 
were under issue in two out of three Courts at one and the same 
time. To strengthen, the view of the law taken by this Court, it 
may be observed that under sect. 284, Civil Procedure Code, a 
decree can be transferred from one Court to another only on the 
ground that it cannot be executed within the jurisdiction of the 
Court whose duty it is to execute it. The Plaintiff then, by 
causing this decree to be transferred to the High Court at Calcutta, 
must be held to have admitted that it could not be executed in 
Lucknow, and seeing that at the time of the transfer Ishri Dass 
had been dead three years, he must have been aware that there 
was but little hope of his recovering anything from Ishri Das$*s 
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estate on account of JaidyaVs share. Be this as it may, the decree 
was transferred to the Calcutta High Court in July, 1864, for the 
purpose of being executed, and has never been re-transferred, and 
consequently all the action* taken by the Luckuoxv Civil Court in 
the execution of this decree since July, 1864, is, in the opinion of 
this Court, absolutely null and void for want of jurisdiction. ” 

Doyne, for the Appellant, contended that it was clear on the 
evidence that the judgment against Jaidyal had never been satis¬ 
fied in Calcutta^ and that such a case had never been set up or 
suggested by the Respondents. The object of the present suit 
could not have been attained under sect. 210 of the Civil Pro¬ 
cedure Code, as erroneously supposed by the Judicial Commis¬ 
sioner. The present suit was rendered necessary by the conduct 
and objections of the Respondents,or those w^hom they represented. 
They were not parties to the suit in which the decree, execution 
whereof was sought, had been made ; and as they denied that 
they or any of them had possession of the estate, to one seventh of 
which Jaidyal was entitled, as one of the heirs to Ishri Dass^ 
deceased, against which estate the Appellant was entitled to have 
execution, it was necessary to prove such possession. This suit is 
simply a claim by an execution creditor to have satisfaction of a 
debt due by a deceased debtor out of the share which had 
belonged to the deceased in a joint estate. Sect. 11 of Act XXIII, 
of 1861, forbids a separate suit between the parties to the suit in 
which the decree was passed ; but it recognises by inference the 
right of suit by a judgment creditor against a third party. It 
does not prohibit such a suit. [Sir BarMes Peacock :—The exe¬ 
cution purchased, or a manager under sect. 243, might bring such 
a suit as this, but not the execution creditor.] There is nothing 
in the Code to forbid it, and apart from the Code it is lawful. 
[Sir Montague E. Smith :—The general proposition that an 
execution creditor may sue any man who has property of his 
judgment debtor in his possession is not English law.] Such an 
issue would be tried in execution of the decree. But suppose the 
debt were not a judgment debt, the Appellant might have 
brought this suit even in JaidyaVs\\fGi\mG. [Sir MoNtAgue E. 
Smith :—I think you have no authority, unless you can find it in 
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the Code, that such an action will lie. Sir Barnes Peacock 
referred to sect. 201 of Act VIII. of 1859.] But see sects. 
207-210, 232, 234, 235, 236. [Sir Barnes Peacock :—Sects. 236 
and 243 shew the course which the Appellant should have taken. 
Sir Montague E. Simith referred to Lekraj Roy v. Becharam 
Misser' ( 1 )]. 

Leith, Q.C., anti C. W. Ar^athoon, for the Respondents, contended 
that the Appellant had no right either under the Code or the 
general law to institute this suit. It must proceed in execution 
as provided by the Code. A judgment does not bind the property 
of a judgment debtor until an attachment has taken place. By 
the attachment the property becomes the subject of a sale, and 
the decree-holder obtains a right to apply to the Court for an 
order of sale, which usually directs that the right, title, and interest 
of the debtor should be sold, and upon such order being carried 
out the purchaser becomes the assignee of the proprietary right of 
the judgment debtor. The difficulties in the way of obtaining 
execution, even if created by the act of the Respondents, give no 
foundation for a right to sue. If such an action were maintain¬ 
able, all the provisions of the Code relating to execution of decrees 
would be frustrated. It was pointed out ah initio in the Respon¬ 
dents’ written statement that the Appellant was not in any 
manner the legal representative of the deceased Jaidyal, and 
therefore could not sue to recover any share of alleged ancestral 
property said to be due to the deceased. As to the procedure to 
be observed for the revivor of suits, see sects. 99, 103, 104. 
[Sir Barnes Peacock referred to sect. 210; “ or the estate” 
should probably be “ of the estate.”] 

Boyne replied. 

The judgment of their Lordships was delivered by 
Sir Barnes Peacock :— 

This is an action brought to recover Rs.l 2,420, being the value 
of a one-seventh share of Jatdyal, a judgment debtor, in the pro¬ 
perty left by Ishri Bass, his father. The allegation in the plaint 

(i) 7 Sutb. W. r. 52. 
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is that this amount is due from the Defendants, who hold the 
properly. The claim is based on a decree which the Plaintift 
obtained in the Civil Court at Lticknow on the 20th of November, 
1863, for Rs.l4,460, against the aforesaid Jatdyah who died, 
leaving the decree against him unsatisfied; and the plaint 
alleges that that decree gives the Plaintiff a right to institute the 
present suit. The plaint states that : “ The property of the judg¬ 
ment debtor being one-seventh share in the legacy of his father, 
Ishrt Dass, is in possession of the Defendants, his brothers, 
Bisheshooy Pershad, one of the brothers of the judgment debtor, 
the Defendant No. 5. realised the debts due to the saltpetre firm 
of his father to the amount of Rs.14,280. 6a, and the Plaintift 
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obtained a decree from the Civil Court of Bucktiow on the 7th of 
September, 1866, for Rs.2040. Oa. lOp. equivalent to one-seventb 
share of the judgment debtor in the collections made by Defen¬ 
dant No. 5, and recovered the amount of this decree. This decree 
was confirmed by the Judicial Commissioner on the 16th of 
March, 1867.** The original judgment therefore was reduced 
from Rs.14,460 to the amount sought to be recovered. The 
plaint proceeds ; ** The Plaintift now sues the Defendants, who 
hold the properly of the judgment debtor in their possession, for 
that portion of the decree against Jaidyal which has not been 
satisfied, and prays that, after a due inquiry, adjustment of 
accounts, and the determination of the value of the legacy of 
Ishrt Dass out of the share which may be found due to the de¬ 
ceased judgment debtor, the amount claimed may be decreed to 
Plaintift with costs of the Court, and interest up to the date of 
realization.” The Defendants put in written statements; one of 
them stated that the Plaintiff was not the legal representative of 
Jaidyal, and therefore could not sue, and the other said that there 
was no privity. The real question in this case is, whether the 
decree gave the Plaintiff a right to institute the present suit ; in 
other words, whether a judgment creditor has by virtue of the 
judgment, without execution, a right to the property of the judg¬ 
ment debtor, whether it consists in lands, in moveable property, 
or in debts. The Plaintiff contends that by virtue of this judgment 
he became entitled to the property of his judgment debtor, and was 
entitled to recover it from the persons in whose hands it was. 



248 


INDIAN APPEALS. 


[L. R. 


J-C. The Civil Judge who tried the cause in the first instance dismissed 

1876 the suit. Upon appeal to the Commissioner, he held that the suit 

Mirza was maintainable, and awarded to the Plaintiff the amount claimed, 
^"ga^Ali^ ground that certain books had not been produced, and that 

khan he was entitled in consequence, under sect. 170 of Act VIIL of 
Bahadoor 1859, to give a decree to the Plaintifl for the full amount claimed. 


The 

^Balma^*^ ^he case afterwards went before the Judicial Commissioner, who 
KUND, reversed the decision of the Commissioner. He held that the 

decree of the Civil Judge in the first instance was the correct one; 
and that the judgment which the Plaintiff had recovered against 
Jatdyal did not vest in him the property of Jaidyah or the value 
of it. Their Lordships are of opinion that the view taken by the 
Judicial Commissioner was correct, and that a judgment does not 
vest in a judgment creditor any portion of the property of his 
judgment debtor. It gives him a right to have the judgment 
executed, but until execution the property of the judgment 
debtor does not vest in the judgment creditor simply by virtue of 
the judgment. That is so according to the law of this country, 
and it is also the case under the Code of Civil Procedure, 
Act VIII. of 1859, which is the law in force in India, By 
sect. 206 it is enacted that no moneys which are payable under a 
decree are to pass into the hands of the judgment creditor except 
through the intf^rvention of the Court. It is expressly provided 
that “all moneys payable under a decree shall be paid into the 
Court whose duly it is to execute the decree, unless such Court or 
the Court which passed the decree shall otherwise direct.” A 
judgment debtor is not justified in paying the money to the judg¬ 
ment creditor unless the Court makes an order to that effect; but 
he is bound to pay it into Court, so that there shall be no dispute 
afterwards as to whether the money has or has not been paid over 
to the judgment creditor. Further, it is enacted that “ no adjust¬ 
ment of a decree in part or in whole shall be recognised by the 
Court unless such adjustment be made through the Court or be 
certified to the Court by the person in whose favour the decree has 
been made or to whom it has been transferred.” And it has been 
held upon that section that if a judgment debtor chooses to pay 
the money otherwise than through the Court, he must take the 


risk of being compelled to pay it over again. 
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Now, if this suit could be maintained, how is the money to gel 
into Court ? If the judgment of the Commissioner be upheld, 
the Plaintiff would be entitled to levy the amount against the De¬ 
fendants in the suit, and the money would nover pass through the 
Court at all. Therefore, even looking at that section of the Act 
alone, it would be clear that this suit cannot be maintained. But 
the Act provides, sect. 201, that “if the decree be for money it shall 
be enforced by the imprisonment of the party against whom the 
decree is made, or by the attachment and sale of his property, or 
by both, if necessary.*' Therefore, the decree is to be satisfied, not 
by bringing an action against the debtors of the judgment debtor, 
or those who hold his property, but it is to be enforced by the 
attachment and sale of the property of the judgment debtor. Then 
the Act points out the mode in which the property is to be attached, 
and the different classes of property which are liable to be attached. 
By sect. 205, “the following property is liable to attachment and 
sale in execution of a decree, namely, lands, houses, goods, money, 
bank notes, cheques, bills of exchange, promissory notes, Govern¬ 
ment securities, bonds or other securities for money, debts, shares,’* 
and so on. It is not clear what the one-seventh of the legacy 
alleged to be in possession of the Defendants was : whether it con¬ 
sisted of lands or of money. If it was land or money it was 
liable to be attached under sect. 205, and if it was a debt due from 
the Defendants to Jaidyal it was also liable to be attached. The 
Act having stated what property is liable to attachment, goes on 
specifically to point out the mode in which the property is to be 
attached. If it is land, it is to be attached in a particular manner; 
if it is goods, it is to be attached in another manner ; if it is a 
debt, it is to be attached in the manner provided by sect. 236. 
By sect. 236, *' Where the property shall consist of debts not 
being negotiable instruments, the attachment shall be made by a 
written order, prohibiting the creditor from receiving the debts, 
and the debtor from making payment thereof to any person 
whomsoever, until the further order of the Court.** Having de¬ 
scribed the property liable to be attached, and the mode of 
attachment, the Act proceeds to point out how sales are to be 
conducted. 

It has been pointed out by Mr. Leith in the argument that if an 
34 
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By sect, 216 of the Act it is provided that ** if an interval of 
more than one year shall have elapsed between the date of the 
decree and the application for its execution, or if the enforcement 
of the decree be applied for against the heir or representative of 
an original party to the suit, the Court shall issue a notice to the 
party against whom execution may be applied for, requiring him 
to shew cause, within a limited period to be fixed by the Court, 
why the decree should not be executed against him.** 


Now the decree against Ishri was obtained as far back as 

the 20th of November, 1863. If the Plaintiff had applied for 
execution on the same date as that on which he commenced the 
suit, a much longer period than a year would have elapsed between 
the date of the decree and the date of the application for execution. 
Then it would have been necessary for the Court to issue a notice to 
the party against whom execution was applied for, requiring him 
to shew cause, within a limited period to be fixed upon, why the 
decree should not be executed against him. It would have been 
necessary in this case, Jaidyal being dead, to have called upon 
some one who was his representative, to shew cause why the judg¬ 
ment should not be executed, because after a year it would be pre¬ 
sumed that the judgment might have been satisfied. But then 
there is the provision in sect. 216 that “ no such notice shall be 
necessary in consequence of an interval of more than one year 
having elapsed between the date of the decree and the application 
for execution, if the application be made within one year from the 
date of the last order passed on any previous application for execu¬ 
tion.** It appears that an application was made for a certificate from 
the Court at Lucknow^ in which the decree had been passed, to the 
Court at SuUanpore^ for the purpose of having it executed. Many 
objections were made by the person against whom the execution 
was to issue, and Mr. Voting, the Deputy Commissioner, on the 
29th of July, 1868, made this order: “judgment creditor now 
says JaidyaVs clai m consists of debts and land ; on his making pro¬ 
per application these can be attached ; but in the event of Balma- 
koond declining to pay, I am clearly of opinion that the only way 
to compel him is by regular suit, and I shall then be ready to 
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appoint a receiver. Judgment creditor’s application is refused, and 
case to be struck off file of pending cases.” That order was passed 
on the 29th of July, 1868, and it appears to be the last order that 
was passed upon an application for execution. This action was 
not commenced until the 25th of April, 1871, which was more 
than two years after that order had been passed. The Plaintiff 
could not have obtained execution of this judgment if he had ap¬ 
plied for execution without proceeding under sect. 216, and having 
JaidyaVs representative summoned to shew cause why execution 
should not issue. Then can he commence this action, two years 
and more after that last order was passed, without calling upon 
any one representing to shew cause why he should not levy 

this money? The presumption is, that after this period the debt 
has been satisfied. The Plaintiff could not have executed the 
decree until he had given notice to someone representing Jatdyal 
to shew cause why the execution should not issue ; but if this 
action can be maintained, then, as Mr. Leith has very properly ob¬ 
served, the Plaintiff would be enabled to enforce his decree behind 
the back of and without notice to the representatives of Jatdyal. 
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Their Lordships are clearly of opinion that in this case the de¬ 
cree did not vest in the Plaintiff any right to the property for 
which he is suing, and consequently that he cannot maintain the 
suit. The Judicial Commissioner has very clearly laid that down 
in his judgment. He says: “ This suit, as laid, is not a suit to 
establish the plaintiff’s judgment debtor's title to certain definite 
property previously attached, but is preferred on the assumption 
that the Plaintiff, by virtue of his decree, occupies the position of 
his judgment debtor, and is therefore entitled to establish his 
claim to a certaimshare of the estate left by his judgment debtor’s 
father.” In another part of his judgment he says, and their 
Lordships quite agree with him in that remark, that “ if every 
decree holder could proceed by regular suit to enforce his decree, 
all the provisions in the Civil Procedure Code in regard to execu¬ 
tions of decree would be of no avail. But it is evident to the 
Court that where the Legislature has presrril.ed a particular mode 
of enforcing a right created by a decree, the possessor of that right 
is bound to follow the procedure prescribed, and no other.” In 
this case the procedure prescribed is to proceed to execute the 
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judgment by attachment and sale, if necessary,’and not to proceed 
by action. If an action like this could be maintained—if the 
Plaintiff could recover these Rs.12,420 from the persons in pos¬ 
session of the judgment debtor's property—‘what answer would 
they have if another execution creditor were to ask to attach the 
same property and to sell it ? Could they have the property at¬ 
tached in their hands and taken from them when they had paid 
Rs, 12,420 ? And how could the difference be ascertained if the 
Rs.12,420 should not be the full value of the property liable to 
attachment ? How could any other creditor get the difference 
between the Rs.12,420 and the actual value of the property? He 
must be driven to a suit or he must take the property. If he at- 
tach the property, then it would be taken from the Defendants, 
after having been compelled to pay the Rs.12,420; if he could 
not attach the property, then he must be driven to a suit, and 
must be deprived of his right to execution of the decree. 


It appears to their Lordships that the proper mode of enforcing 
a decree is that pointed out by the Code of Civil Procedure, 
namely, by execution and attachment and sale, or by execution 
and attachment, and the appointment of a receiver under sect. 243 
to collect the property. 


Their Lordships are of opinion that the Judicial Commissioner 
came to a right conclusion, and they therefore will humbly recom¬ 
mend Her Majesty to affirm his decision, and to dismiss this 
appeal, with costs. 

Agents for the Appellant : Henderson & Co, 

Agents for the Respondent : T. L, Wilson* 
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NIDHOOMONI DEBYA .... Plaintiff; J. C.’ 

AND 

SARODA PERSHAD MOOKERJEE andOthers. Defendants 

ON APPEAL FROM THE HIGH COURT AT BENGAL. 

Hindu Will — Adoption—Perfor mance of Ceremonies — Gift. 

a childess Hindu, by his will directed as follows :—" And as I am 
desirous of adopting a son, 1 declare that I have adopted ff.. third son of 
my eldest brother. My wives shall perform the ceremonies according to the 
Shastras, and bring him up, and until that adopted son comes of age, those 
executors shall look after and superintend all the property moveable and im* 
moveable, in my own name or benami, left by mei also that adopted son. 

When he comes to maturity the executors shall make over everything to 
him.to his satisfaction.'* God forbid, but should this adopted son 

die, and my younger brother ffilruttun have more than one son, then my 
wives shall adopt a son of his. If at that time ffilruttun has not a son 
eligible to adoption, they shall adopt another son of Saroda, and the wives 
and executors shall perform all the afore-mentioned acts.” 

In a suit by one of ^.*s widows, as heir of her husband, to set aside his 
will and recover half his property, it appeared that the above-mentioned 
ceremonies had been perforniCd by one widow only : — 

Held, that according to the true construction of the will (which was esta¬ 
blished by the evidence; there was a gift of his property by the testator to a 
designated person, independently of the performance of the ceremonies. 

Quaere, whether the performance of the ceremonies was essential to the 
completeness of the adoption ; and if so, whether one widow was effectually 
empowered to perform them. 


Appeal from a judgment of the High Court (May 19. 1873) re¬ 
versing the judgment of the subordinate Judge of Nuddea (Nov. 

29, 1871), and dismissing the suit which the Appellant had insti¬ 
tuted in the First Court. 


The object of the suit was to obtain possession of that portion of 
her deceased husband Grijanund Mookerjee*s estate to which, as 
one of two childless widows,she,in the absence of a will or an adop¬ 
tion affecting her right, would be entitled under the ordinaryHindu 
law current in Bengal. The circumstances under which the suit 
and the appeal arose are set forth in their Lordships’ judgment. 

* Present BaRNES PEACOCK, SlR MONTAGUE E. SMITH, and SlK 

Robert p. collier. 
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A portion of the argument related to the ceremonies usually 
performed at a Hindu adoption, whether they are essential to the 
completeness of an adoption, and also whether the adoptive father 
having in his lifetime received the child, and by will directed his 
two widows to perform the ceremonies, the same can be efiectu- 
ally performed by one widow. 

Doyne, for the Appellant, after arguing that upon the evidence 
neither the will of Gouri Pet^shad nor that of Gf'ijanund was esta¬ 
blished, and that no adoption had in fact taken place, contended 
that even if the wills were genuine, and KoihtUlo had. as alleged, 
been received in adoption by Grijanimd in his lifetime, yet that 
under Hindu law the performance of certain ceremonies was essen¬ 


tial to the validity and completeness of an adoption, and that 
these had not been effectually performed, inasmuch as Gf'ijanund 
did not in his lifetime perform them,and though he empowered his 
two widows so to do, yet in fact only one of them had exercised the 
power, which was in effectual for the purpose. He referred to Dat^ 
taka Chandrika, sec. 2, cl, 13, 16,22, and 26 ; Sutherland's 
Synopsis, notes, 3rd head. \_Leithy Q.C., refeired to Sootrngun 
Sutputty V, Sabitra Dye (l), and Macnaghten*s Principles of 
Hindu Law [Ed. 187l], p. 71.] See Dattaka M imamsa, sec. 5, cl. 
31, 55 and 56; Macnaghfens Hindu Law. vol. i,c. vi, p.65; Strange's 

Hindu Law, vol. i„ c. iv., sec. 3 ; Bhairahnath Sye v. Makes 
Chandra Bhadury ( 2 ). 


It is clear that by Hindu Law something is to be done by the 
adopter, whether the priest s ceremonies are essential or hot. 
See Shamachurn's Vyavastha Darpana, pp. 876 and 874, and the 
argument contained in those pages. The absence of the concur¬ 
rent performance of ceremonies by both the donees of the power, 
is fatal to the adoption. The child is in the same position as if 
both the widows had declined to perform them. [SiR BarNES 
Peacock :—Supposing this adoption to be invalid, would not the 
child nevertheless take by devise as a persona designata under 
the will ?] The distinction between this case and the English 
cases as to the child taking under the will is, that here there was 
no intention that he should take as devisee. On the contrary, the 

(1)2 Knapp, 289. (2) ^ Beng. E. R. (A. C.), 162, 165. 
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testator directs his wives to do all that was necessary to complete 
the adoption, and thereby confer on the child so adopted the power 
to do all those acts the benefit wherefrom is the consideration for 
his taking the estate. [Sir MontAgue E. Smith ;—The devise is 
to him on the faith that the widows would afterwards perform the 
ceremonies, Le/VA, Q.C., referred to S^eencirain Mifter v. St'ee- 
mutty Kishen Soondery Dassee (l).] 

L,eith^ Q.C., and C. W. Afathoon^ for the Respondents, were not 
called upon. 

The judgment of their Lordships was delivered by 
Sir Robert P. Collier :— 

This appeal arises under these circumstances ;— 


One Doof*ga Pet^shad Mooki^rjcc^ a member of a Prahminical 
family, had three sons, Banian Dass, Gonri Pershad. and Amoda 
Pcrshad, Gouri had also three sons. Sa^oda, Gp^ijaniind, and 
Ntlrxittun, Grijaniind died at the age of twenty-one, leaving two 
widows, and one of those widows. Nidhoomoni Debya, brings this 
suit as heir of her husband, for the purpose of recovering a half of 
his property. She also seeks to set aside a will of her husband 

and a will of her husband*s father. The will of her husband which 

she seeks to set aside was dated on the 21st of January, 1865, a 
day, or a short time, befoie his death. The effect of it is to declare 
that he had adopted a son of his elder brother Saroda, and to 
devise and bequeath all his real and personal property to that 
adopted son, with the exception of a provision for the widows 
The will of Perskad was to the effect, that his three sons 

should take his property as joint tenants, and that upon one of 
them dying the residue should go to the survivors. In the event 

of the ^vn\ oi GHjanund heinQ set aside, the Defendants might 

possibly have availed themselves of the will of Gonri his father 
for the purpose of shewing that the widow could not recover in 
right of her husband, but if the will of Grijanmd is affirmed no 
question as to the will of Gouri arises. 

The subordinate Judge found against both the wills. That 

(O j I Beng. I., R. 171. 
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decision was reversed on appeal to the High Court, consisting of 
the Chief Justice and two puisne Judges. The High Court affirmed 
the will of Grijanund^ and they rightly stated that that will being 
affirmed, no question arises with respect to the will of Gouyi, 
Their Lordships do not think it necessary to go into a lengthened 
examination of the evidence for and against this will. They think 
Mookerjee. it enough to say that they concur with the opinion of the High 

Court that the will is sufficiently proved. It is, as the High Court 
observe, a will which it is highly probable that a man under the 
circumstances of Gt^ijanutid would make. There is a great body 
of evidence in support of it which appears to their Lordships to 
preponderate over the evidence against it; among the evidence in 
support of it is that, among others, of the family medical man, and 
of a relation who appeared to have the confidence of both the fac¬ 
tions into which the family appears unfortunately to have been 
divided, and to have been required to arbitrate between them. 
The will was published and made known almost immediately after 
the death of the testator : and the adoption of the child which he 
declares in the will he has made was also made public and insisted 
upon. It is also to be observed that other members of the family, 
even those who now oppose the will, recognised the adopted child 
Koihullo in various judicial proceedings. They brought actions in 
which they associated his name with theirs, and one of them, 
Aniodat who now opposes the will, endeavoured to defeat an action 
on the ground that this very Koibullo ought, as the adopted son of 
Grijanundy to have been joined with him as a Defendant. 

What has been said would have been sufficient to dispose of the 
case but for a contention which has been set up here, apparently 
for the first time, there being no trace of it in the proceedings 
below. The passages of the will on which it is based are in these 
terms. “ And as I am desirous of adopting a son, I declare that I 
have adopted Koihullo Per^shad, third son of my eldest bro¬ 
ther Sat^odo Pershad. My wives shall perform the cere¬ 
monies according to the Shastras, and bring him up, and 
until that adopted son comes of age, those executors shall 
look after aud superintend all the property moveable and im¬ 
moveable, in my own name or benami, left by me, also 
that adopted son. When he comes to maturity the executors 
shall make over everything to him to his satisfaction. The 
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executors are empowered to perform the daily and occa¬ 
sional family ceremonies and pay the expenses of suits, 
&c., after due consideration. The minor, when he attains maturity, 
shall be incompetent to object to anything done by them in this 
respect. God forbid, but should this adopted son die, and my 
younger brother Nilruttuti have more than one son, then my 
wives shall adopted a son of his. If at that time. Nilruttun has 
not a son eligible to adoption, they shall adopt another son of 
Saroda, and the wives and executors shall perform all the afore’ 
mentioned acts. It has been argued that inasmuch as the testator 
directed that his wives should perform certain ceremonies accord¬ 
ing to the Shastras, which ceremonies (though the nature of them 
has been by no means defined) were necessary to the completion of 
the adoption, and inasmuch as these ceremonies were performed 
by one wife only, the adoption was not complete, and KoibuUo 
never in any sense became the son of Grijanund. 


Nidhoo- 

MONI 

DEBYa 

Saroda 

Pershad 

Mookerjek. 


The argument raised two questions. First, whether or not these 
ceremonies (whatever they may have been) were necessary for the 
completion of the adoption, or whether all that was necessary to 
it had been done by the testator, who in his lifetime received the 
child, the child having been given by his natural father. Secondly, 
whether, supposing these ceremonies to be necessary, and a power 
to have been given to two widows to perform them, one widow only 
could perform them effectually. But it appears to their Lordships 
that neither of these questions arises in this case, and probably it 
IS because they did not arise that they rvere not discussed. The 
effect of the will according to their view is this: “l declare that I 
give my property to KoibuUo whom I have adopted " There is 
a gift of his property by the testator to a designated person. This 
direction follows, ‘my wives shall perform the ceremonies accord¬ 
ing to the Shastras, and bring him up.“ Undoubtedly the testator 
desired and expected that the wives should perform certain 
ceremonies He requested them to do so. But it appears to their 
Lordships that it would be an altogether erroneous reading of the 
will to suppose that he intended the taking of his property by 
Ko.bullo to be entirely dependent on whether the wives shows or 
did not choose to perform the ceremonies. If they did not, it may be 

that the adoption is not in alt respects complete, although their 
• OL» X11 • 

35 T 
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Lordships by no means decide this, or give any opinion on the 
subject. Be that as it may, the gift of the property nevertheless 
takes effect. The provision “ God forbid, but should this adopted 
son die, and my younger brother Nilt'uttun have more than one 
son, then my wives shall adopt a son of his,’* further indicates that 
the testator did not contemplate his widows having the power of 
cancelling the adoption of ICoibullo, and ousting him from the 
benefit he was to take under the will, by declining to perform the 
ceremonies. Whether they performed the ceremonies or not, it is 
certain that as long as Koihullo lived no other adoption could take 
place. 

For these reasons it appears to their Lordships that the judg¬ 
ment of the High Court is right; that the widow has no claim 
under this will except to whatever is given to her for her mainte¬ 
nance ; and they will humbly advise Her Majesty that the decree 
of the High Court should be affirmed, and this appeal dismissed 
with costs. 

Agents for the appellant : Bat^roxv & Barton. 

Agent for the Respondents : T. L. Wilson. 
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HURPURSHAD and Others.Appellants ; 

AND 

SHEO DYAL AND Others.Respondents, 

RAM SAHOY . Appellant ; 

AND 

SHEO DYAL and Others.Respondents. 

BALMOKUND .Appellant ; 

AND 

SHEO DYAL and Others.Respondents. 

ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 

OF OUDH. 

RAM SAHOY .Appellant ; 

AND 

BALMOKUND and Others.Respondents. 

ON appeal FROM THE HIGH COURT OF JUDICATURE AT 

ALLAHABAD. 

Oudh Proclamation in 1858, par. Hindu Mitakskara Law-Summary Settle¬ 
ments with one Member of undivided Hindu family—Hindu PVills^Act I. 
of ibSg, ss. 2 and iS—Pight of Alienation-Custom—Outy of Judge in 
giving Evidence in a Suit tried by him. 

By the 8th paragraph of the Oudh Proclamation of March. 1858, it was 

declared that C. Z. (at that time deceased) zemindar of Mourawan, and 

others, were thenceforward the sole hereditary proprietors; of the lands which 

they held when Oudh came under British rule, and which form part of 
the subject of these suits. 

Summary settlements of the said lands were subsequently made with 

G .S-. (one of the sons of C. Z.) by the Government between the ist of 

pnl. 185S, and the loth of October, 1859: a talookdari sunnud was granted 

to him before the passing of Act I. of 1869: and he entered into a kabooli- 

yat for the same. His name was not entered in the 2nd schedule annexed 
to the Act, but C. Z.’s was. 

By a document dated the 7th of February, .860. relating to property in 
he district of Oo>mo. and byot her documents similar in effect relating to pro- 

•^re««r:-S.R JAMES W. COLVILE, SIR bI^eT^^EACOCK, SIR MONTAGUE 
K. Smith, and Sir Robert P, Collier, 'lintague 


J.C.* 

2876 


Feb- i8t 22 
23. 25. 

May 30- 


T. 2 
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parties in other districts, the said G. S. directed as follows ; “I have been 
requested by Government to submit an application on the subject of primo¬ 
geniture, with a view that the talookah may not be split into pieces, as I 
would wish. Now the custom that has been followed in my family for 
generations past is this—that the eldest member of the family continues to 
be the head, while the others remain obedient to him ; but every one pos¬ 
sesses a share in the talookah. Under the custom of the family the other 
brothers are at liberty to have their shares separated should they wish it. 
The head has no power under the old custom to alienate the estate without 
consulting every sharer. I therefore wish that the old custom of maintain¬ 
ing the share of each shareholder be preserved in opposition to the one in 

accordance with which one member of the family is allowed to succeed.** 

In suits for partition amongst the descendants of C. L. and of his .brother 
who together constituted a Hindu joint family, governed by the Mitakshara 
law, all the property, the subject of the suits, having been found to be the 
joint property of the said family, it was contended on behalf of the Appel¬ 
lants in the first appeal that all the estates included in the sunnud to 
their father G.S. and summary settlements, whether previously joint property 
of the family or not, became the separate self-acquired property of G. S., 
that he was the sole malgoo/ar thereof, and that he and his sons were the 
sole beneficial owners of it ; that he had no pow’er to transfer it by will or 
by alienation intfr vivis ;— 

IJeld^ that the sunnud and summary settlements were a mere grant by 
the Government to one member of the family of property which belonged 
to the family jointly, and were not intended to enure to the sole benefit of 
the grantee, and did not affect the rights of the family. As regards such 
property granted to (7. C>'. (if any) which was not previously part of the 
family estates, it was granted for ser\dces presumably rendered with the use 
of the joint family funds, and could not, therefore, be separate self-acquired 
property of < 7 . , 5 “ within the meaning of Hindu law : 

Held^ also, that, assuming any portion of such property to have been self- 
acquired by G. S.^ he must, in consequence of Act I. of 1869, be deemed to 
have acquired therein a permanent heritable and transferable right, and had 
power by will or alienation vivos to transfer the same. 

Heldy also, that the document of the 7th of February, i860, and other 
similar documents, so far as they related to the property in Otid/ty amounted 
to a will within the definition of Act I. of 1869, 2. Taken in con¬ 

junction with other documents, and having regard to the acts of different 
members of the family under it, the same amounted to evidence of an alien¬ 
ation inter vivos which in G. .S.’s lifetime transferred the property to the 
family to be held as joint family property. 

No special mode of transfer is required by the Hindu law, even a verbal 
transfer is sufficient. 

Sects. 16-19 of Act I. of 1869 have no retrospective effect. 

Heldy further, upon the evidence that neither by custom, usage, contract, 
nor by any other means, had the property in dispute at any time become 

divisible upon partition in any other manner or in any other shares than 

per stirpes according to the Mitakshara. 

A custom is a rule which in a particular family or a particular distiict 
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has from long usage obtained the force of law> It must be ancient, certain, 
and reasonable, and being derogation of the general rules of law, must be 
construed strictly. 
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A Judge cannot, without giving evidence as a witness, import into a case 
his own knowledge of particular facts. 

The rule that a Court intending to call for fresh evidence should record its 
reasons for doing so, ought to be strictly adhered to. 


HuRPUR- 

SHAD 

v. 

Sheo Dyal. 


^pHE three first consolidated appeals were preferred from the 
final judgment of the Judicial Commissioner of Oudh^ dated the 
29th of October, 1870, by which the decrees of the Commissioner 
of L.uckno'w^ passed in the suit on the 7th of May and 2nd of June, 
1870, were reversed, and the decree of the Deputy Commissioner 
of LuckneWf dated the 28th of March, 1870, was modified. 


The suit was instituted in the first Court on the 14th of Decem¬ 
ber, 1869, by the Respondent, Sheo Dyai^ for a declaration of his 
right and separation of his share, which he alleged to be one-fifth 
of a talook of great value, called ^louraivarit lying within four 
distinct districts of Oudh, together with a fifth of the moveables, 
houses and gardens detailed in the plaint. 


The principal questions which arose in the suit were as fol¬ 
lows :— 


The first Appellants, Hut^pur’shad and his brothers, sons of 
Chttndun LalVs second son, Gottf^ee Shunkuy, claimed the entire 
talook, as having been included in their father’s sunnud, granted 
after the annexation of Oudh and the death of Chundun LalL 

The Respondents, sons of Chotay Lall, contended that it be¬ 
longed to all the sons of Ohundun and their descendants, in certain 
specified shares fixed by Chundun Lull, and that the share of 
them, the descendants of Chotay Lall^ was, as regarded the 
sons of Chundun Lall, a double share, or six twenty-second parts 
of the whole, and that the Respondent, Baltnokund, was. as the 
eldest male member of the family, entitled to retain the manage¬ 
ment of the talook in his hands, subject to the rights of the 
shareholders. 

The second Appellant. Ram Sahoy, who had been allowed to 
intervene, and was the only surviving son of Gunga Pe^shad, the 
brother of Chundun Call, set up various claims, viz., to the exclu¬ 
sive possession of twenty-seven villages in satisfaction of his share 
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The Respondents, sons of Chotay Lall, contended that, at most, 
Ram Sahoy's share was under Chundun LalVs arrangement equal 
Shed Dyal* to four twenty-second parts of the whole, and that the Respon¬ 
dent, Balmokund, was entitled to retain the management of the 
whole talook subject to that right. 

The Respondent, S^eo contended that as heir of one of the 

five sons of Chundun hall he was entitled to one-fifth of the talook, 
while the Respondents, sons of Chotay Lall, contended that his 
share was only three twenty-second parts. 

The decision of these questions depended mainly on the genuine¬ 
ness of and effect to be given to a paper written by Chundun Lall, 
and declaring the separate interests of his own sons and of his 
brother. In the report this paper is called" Chundun's chit.** 

The judgment of the Courts below also went much on the effect 
of an admitted will or declaration of Gouree Shunkur as to the 
rights of the various parties in the talook. 

The Deputy Commissioner in his first judgment held that 
Chuudun's chit was not shewn to be genuine or valid, and that the 
Plaintiff was under Gouree Shunkur's will entitled to one-fifth of 
the properties in suit. He did not decide what Ram Sahoy's 
interest was, but held that he was not entitled exclusively to the 
twenty-seven villages which formed part of the talook. 

The Commissioner on the appeals of Ram Sahoy and the Res¬ 
pondents, sons of Chotay Lall, and the cross appeal of Dya/ 
(Hurput'shad and his brothers not appealing or cross appealing) 
held, without deciding as to the genuineness of Chundun's chit, 
that the will of Gout^ee Shunkur under Act I. of 1869 governed 
the devolution of the talook, and that, accordingly, Sheo Dyal and 
each of the other classes representing the five sons of Chundun 
Loll were entitled to a one-seventh share, and Ram Sahoy to two- 
sevenths, i.e., one in his own right and one as heir of his deceased 
brother Sheo Pershad- 

On appeal by all parties and remand by the Judicial Commis¬ 
sioner to the Deputy Commissioner to try certain issues, the latter 
Judge found Ram Sahoy to be entitled to half of the talook, &c., 
other than twenty-seven villages, and to these latter wholly, and 
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the descendants of each of Gout^ee Shunkur‘'s sons to one-tenth, J* 
and the eldest member of the family by the custom to succeed 1876 
as head of the joint family, without prejudice to the rights of hJrpur- 
others. shad 

V. 


The Judicial Commissioner by his final judgment held that SheoDyal. 
Chundun's chit was genuine, and governed the distribution of 
shares, and that according to it the Plaintiff and the descendants 
of the other three younger sons of Chundun Lall were each re¬ 
spectively entitled to three, the Respondents, sons of Chotay Lall, 
to six, and Ham Sahoy to four twenty-second parts of the proper¬ 
ties in suit, including the twenty-seven villages. 

The fourth appeal was from a decree made by the High Court 
at Allahabad on the 24th of August, 1871. The suit in which that 
appeal arose was brought by Ram Sahoy in the Court of the sub¬ 
ordinate Judge of Cawnpot^e, to recover a moiety of certain im¬ 
moveable property, and to obtain a half share in the banking firm 
of Gunga Pershad Balmokund, On the 16th of March. 1870, the 
subordinate judge decreed in favour of Ram Sahoy for two 
sevenths ; the High Court decreed in his favour to the extent of 
two elevenths. The object of this appeal was to obtain relief to 
the full extent claimed, or, if Ram Sahoy were unsuccessful in 
that, to have a decree to the extent awarded him by the Court of 
first instance. 

On the next page will be found a pedigree shewing the relation 
of the contending parties. 
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The facts of the case and the material documents established 
by the evidence appear in the judgment of their Lordships. 
Whether the document of the 7th of February, i860, was the 
will of Rajah Gouree Shtinkur was disputed in the suit. A 
similar document of the 14th of February, 1860, also called the 
will of the said rajah, ran as follows : 

I, Rajah Gouree Shunkur, Talookdar of Jttbroulee, &c., in the 
jurisdiction of Gosheen Gitng Tehseelf do hereby declare that the 
British Government has conferred on me, in perpetuity, the pro* 
prietary right in the estate of Jubroulee^ &c., within the jurisdiction 
of Gosheen Gang Tehseel^ and has asked for a statement regarding 
the custom of primogeniture, with a view that the estate may not 
be divided. In my family the custom for generations past has 
been that the eldest member of the family has been considered by 
all the sharers as the head, to whom the other sharers in the 
family have been subject, but at the same time have possessed 
their right to share in the estate. Any sharer wishing to have his 
share separated on any account, can do so under the custom of the 
family. The eldest member of the family, who is regarded as the 
chief, cannot, according to the custom of the family, transfer the 
estate to another, without consulting all the sharers in the family. 
1 therefore wish that the custom which has hitherto prevailed in 
my family may be adhered to, and not that of a single member 
succeeding to the whole estate.” 

Mc^ynCf and./. //, W. Ar(xtiioon^ for Hurpitrshiid and others 
(sons of Rajah Gouree Shunkur), Appellants in the first appeal 
and Respondents in the second and third and fourth appeals. 

ISellf for Ram Sahoy (son of Gunga Pershad\ Appellant in the 

second and fourth appeal and Respondent in the first and Ihirtl 
appeals. 

Cowie, Q.C., and Doyne, for Qalmokitnd^ the Appellant in the 
third suit, and for him and others being sons of Chotay Lall, as 
Respondents in the first and second and fourth appeals. 

Leith^ Q.C., and C.\F. Arathoon, for the Respondent, Sheo Dyal, 
in the four appeals. 
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May 30. The judgment of their Lordships was delivered by 
Sir Barnes Peacock :— 

The first three of the above-mentioned appeals are from a 
decree of the Judicial Commissioner of Oudh^ in a suit com¬ 
menced in the Court of the Deputy Commisioner of Lucknow, in 
which the Respondent, Sheo Dyal, was the Plaintiff; and the 
fourth is from a decision of the High Court of Judicature for the 
North Western Provinces, in a suit commenced in the Court of 
the Subordinate Judge of Cawnpore, in which the Appellant, 
Ram Sahoy, was Plaintiff. 


The former suit will hereafter be referred to as the Otidh suit, 
and the latter will be referred to as the Cawnpore suit. 

The parties, both Plaintiffs and Defendants, were members of 
an undivided Hindu family, of which Koonhoo Lall was the 
common ancestor. He left three sons, Chundun Lall, Moonnoo 
Lall, an<l Gunga Per'shad, About the year 1832, Moo«woo separated 
from his two brothers, Chundun and Gunga Pershad, who 
continued undivided, lived in commensality, carried on business as 
bankers, and thereby acquired and amassed considerable property. 

Chundun had five sons ; 1. Chotay, who died in the lifetime of 
his father ; 2. Gouree Shunkur ; 3. Behari Lall ; 4. Kunhya Lall, 
the father of Sheo Dyal, the Plaintiff in the Oudh suit ; and 5. 
Jankee Per'shad. Chundun died in 1854; Gufiga Per'shad died, in 
Chundun's lifetime, having had three sons, S/ieo Pershad and 
Ram Sahoy, who survived him. and Ram Pershad, who died 
without issue in his father’s lifetime. Sheo Pershad died without 
issue in 1863, leaving his brother Ram Sahoy, the Plaintiff in the 
Cawnpore suit, his heir him surviving. 

Chofay Lall, the eldest son of Chundun, had three sons : 1. Bal- 
gobind, who died some years ago ; 2. Balmokund ; and 3. Banco 
Pershad^ of whom the last two were Defendants in both suits. 

Gouree Shunkur, the second son of Chundun, also had three 
sons ; Hur pur shad, Ratnehurn, and Bisheshitr Pershad, Defend¬ 
ants in both suits, and Appellants in the first appeal. 

There were other descendants of Chundun through his sons 
Chotay Lall, Behari Lall, and Jankee Pershad respectively, to 
whom it is not necessary to refer more particularly, They are 
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shewn so far as is necessary in the genealogical table above set 
out. 

It appears from the above statement that the family consisted 
of two branches ; the descendants of Chundun^ and the descendants 
of Gunga Pevshad. 

Sheo Dyalt the Plaintiil in the Oudh suit, which was commenced 
on the 14th of December, 1869, claimed as the representative of 
Kunhya Lalh one of the five sons of Chundun^ one-fifth of the 
whole property in suit by excluding altogether Pam Sahoy^ the 
sole descendant of Gunga Pershad ^ whilst Pant Sahoy^ who inter¬ 
vened in the Oudh suit, and was the Plaintiff in the Cawnpore suit, 
which was commenced on the 21sl of December, 1869, claimed, 
as the sole descendant of Gunga Per*shad, one-half of all the 
property. 

It was contended that Pam Sahoy had separated before the 
commencement of the suit, and had received twenty-seven villages 
and other property as his share. It was, however, considered by 
the lower Courts that that fact had not been proved. Their Lord- 
ships are of opinion that there is no sufficient evidence of the fact, 
and that the decision was correct. That point may he treated as 
having been disposed of. It was also considered by the lower 
Courts, and admitted by the learned counsel for the Appellants in 
the first appeal, that although Chundnn was the active member of 
the family, and the property was acquired principally through his 
ability, energy, and exertions, no part of it could be considered as 
his “self-acquired property,’* that is to say, as having been acquired, 
within the meaning of the Mitakshara, through his own exertions 
alone and without the use of any part of the family funds. 

Their Lordships are of opinion that the above view is correct, 
and their judgment will proceed upon the basis that the family 
was an undivided Flindu family, and that no portion of the pro¬ 
perty was the self-acquired property of Chundun^ or of any other 
member of the family within the meaning of the Mitakshara. 

The most important questions raised in the Oudh suit are what 
was the effect of Lord Canning's well-known proclamation of 
March, 1858, of the sunnud to Gout'ee Shunkun^ of the summary 
settlments, of Act I. of 1869, and of the documents called Gounee 
Shunkur's will, upon that portion of the property which 
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included in the above-mentioned sunnuds and summary settle¬ 
ments. 

It was contended on behalf of the sons of Rajah Gouree Shunkitr, 
the Appellants in the first appeal, that all the estates included in 
the sunnud and summary settlements, whether previously joint 
property of the family or not, became the separate self-acquired 
property of Rajah Gout'ee Shunkut^, that he was the sole mal- 
goozar thereof, and that he and his sons were the sole beneficial 
owners of it; that he had no power to transfer it by will or by 
alienation inter vivos ; and as to the tvventy-seven villages, it was 
stated that although in April, 1858, the summary settlement with 
regard to them was made with Kunhya Lail, there was afterwards 
a mutation of them into the name of Rajah Gottree Skunkttr. 

It was also stated on their behalf that many, but without speci¬ 
fying which, of the villages included in the sunnud and summary 
settlements were never part of the joint family property. 

By the 8th paragraph of the Proclamation it was declared, 
amongst other things, that Chundun Lall^ zemindar of Monrawan, 
and five other persons therein mentioned, were thenceforward the 
sole hereditary proprietors of the lands which they held when 
Ondh came under British rule; and it was further declared by the 
9th paragraph that, with those exceptions, the proprietary right in 
the soil of the province was confiscated to the British Govern¬ 
ment. 

It was held by the Judicial Commissioner, in his judgment 
before remand, that the words Chundun hall in that paragraph 
(probably the words used were Chondi L<dly as stated by the Ju¬ 
dicial Commissioner) were used as the generic name of the un¬ 
divided Hindu family and that the title of the constituent 
metnbers of that family, as it existed in 1858, to whatever landed 
estates were held by them or their agents, directly or indirectly, 
on the 13th of February, 1856 (the date of the annexation of 
Oudh)^ was maintained to them, and was not conferred upon Rajah 
Gouree Shimkur^ notwithstanding any wording of the sunnud or 
the fact of his executing a kabooliyat for the estates between the 
1st of April, 1858, and the I 0th of October, 1859; but that the 
remaining portions of the estate rested on a different basis. As 
to those portions, he was of opinion that they “ must be held to 
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have been pfima facie the sole property of Rajah Gotiree Shunktirj 
and that as a consequence of this (confirmed by sect, 4, Act I. of 
1869), he had power to alienate it by act inter t>/vos, or to 
bequeath the whole or any part of it." 

The former portion, he held, would follow the custom of the 
family, whilst the other portions would be regulated by the be¬ 
quest of Rajah Gouree Shunkur^ if he had made one, or, failing 
that, by Act T. of 1869. ’* The succesion," he adds, “ to the 

personal property is independent of all special considerations, and 
must be regulated by Hindu law and by family custom.” Again 
he says, “ So far as concerns the ancestral estate of personal 
moveable property the will has no effect, for over that Rajah 
Gouree Shunkur had no testamentary power.” 

The same views are expressed in the judgment under appeal. 

rheir Lordships concur with the Judicial Commissioner that 
the 8th paragraph of the Proclamation applied to that portion of 
the estates of Moura-ivan which belonged to the family at the time 
when Oudh came under British rule, notwithstanding Chunduns 
name was inserted in that paragraph. Chundun died in 1854, 
long before the mutiny. He personally could not have been 
referred to in the 7th paragraph of the Proclamation as one of 
those whom the Governor-General declared it to be his intention 
to reward for their steadfast allegiance at a time when the autho¬ 
rity of Government was partially overborne, and who had proved 
it by the support and assistance which they had given to British 
officers. But Gouree Shunknr was one of those who had given 
support and assistance to Government, and not only Gouree 

Shunkur^ but also Sheo Pershad, and other members of the joint 
family. 

The Gomashtas of the several banking firms of the family 
were also loyal, and rendered good service to Government. 

It can scarcely be supposed that the Governor-General intended 
to injure any member of this loyal family, and by confiscation and 
regrant to transfer the beneficial interest in the joint estates of the 
w'hole family from the several members of it to a single member 
of the family for his own sole benefit. 
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grant by Government to one member of the family of property 
which belonged to the family jointly. They could not of them¬ 
selves affect the rights of the family. 

As regards that pare of the property granted to Gouree Shimkur 
which, if any, was not previously part of the family estates, it 
cannot be held to have been the separate self-acquired property of 
Gouree Shunkur* within the meaning of the Hindu law. It was 
granted as a reward for loyalty and for the support and assistance 
rendered to British officers; such services as those referred to in 
Gout^ee Shunkw'^s petition could not have been rendered without 
the use of funds which must be presumed to have been those 
of the joint family. 

This point, however, is not very material, for even if some part 
of the property was self-acquired by Rajah Cout*ee Shufikur, he, 
according to their Lordships' views, hereafter stated, transferred it 
to the family. 

% 

With regard to Act I. of 1869 the Judicial Commissioner held 
that it did not confiscate or confer title in landed estate. He 
says : “ The preamble expressly recites that the title in taluquas 

has already been conferred : the Act declares what in the sight of 
Government are * taluquas,* regulates the order of succession to 
such; and defines, and, perhaps, creates certain special interests.** 
Their Lordships, however, cannot concur with the Judicial Com¬ 
missioner in his view that the Act did not confer title. 

By sect. 2 the word “ taluqdar ** is defined ; it is declarded to 
mean any person whose name is entered in the first of the lists 
mentioned in sect. 8.’* Rajah Gour'ee Shunkur*s name was 
entered in that list, and sect. 10 made the list conclusive evidence 
that he was a talookdar within the meaning of the Act. 

By sect. 3 it was enacted that every talookdar with whom a sum¬ 
mary settlement of the Government revenue was made between 
the 1st day of April, 1858, and the 10th day of October, 1859, or 
to whom before the passing of the Act and subsequently to the Isl 
day of April, 1858, a talookdari sunnad had been granted, should 
be deemed to have thereby acquired a permanent, heritable, and 
tranferable right in the estate comprising the villages and lands 
named in the list attached to the agreement or kabooliyat executed 
by such talookdar when the settlement was made, subject to all the 



VOL. ill,] INDIAN APPEALS. 

conditions affecting the talookdar contained in the orders passed 
by the Governor-General of India on the 10th and 19th days of 
October, 1859, and republished in the first schedule thereto an¬ 
nexed, and subject also to all the conditions contained in the 
sunnud under which the estate was held. 

Section 4 is as follows :— 

Every person whose lands the proclamation issued in Oudh in 
the month of March, 1858, by order of the Governor-General of 
/ iidici, specially exempted from confiscation, and whose names are 
contained in the second schedule hereto annexed, shall be deemed 
to possess in the lands for which such person executed a kabooliyat 
between the 1st day of April, 1858, and the 1st day of April, 
1860, the same i^ight and title which he would have possessed 
thet'eto if he had acquired the same in the manner mentioned in 
sect. 3 ; and he shall be deemed to hold the same subject to all the 
conditions affecting talookdars which are referred to in the said 
section, and to he a taloohdar for all the purposes of this Actj* 

Gouree Shunkur's name was not contained in the 2nd schedule 
annexed to the Act, but Chundun s was. 

Summary settlements were made with Goiiree Shunkur be¬ 
tween the dates specified in sect. 3 ; and a talookdari sunnud was 
granted to him before the passing of the Act, and subsequently 
to the 1st of April, 1858, viz., on the 11th of December, 1859, by 
which the Government bound itself to maintain him and his 
heirs as sole proprietors of the estate. 

Chundun did not enter into a kabooliyat for the lands to which 
the suit relates, but Gouree Shunkur did. It therefore appears to 
their Lordships that Gouree Shunkur came within sect. 3 of the 
Act. If he did not, he came within sect. 4. It makes no differ¬ 
ence, however, in the result which is the section within which 
the case falls, for both sections confer the same right and title. 

Their Lordships are consequently of opinion that 
Gouree Shunkur must, in consequence of the Act, be 
deemed to have acquired a permanent heritable andtrans- 
ferable right in the estates to which the suit relates, being 
those which comprised the villages named in the lists attached 
to the agreements, or kabooliyats, executed by him when 
he settlements of the different portions of the estates 
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were*made ; and this, as regards both the villages which were, 
and those, if any, which were not, previously part of the family 
property. 

They are, however, also of opinion that Gouree Shunkur had 
power by will or by alienation in his lifetime to transfer the 
estates which, by virtue of the Act, were not merely heritable, but 
transferable. 

By sect. 11, it was enacted that, subject to the provisions of the 
Act, and to all the conditions under which the estate was conferred 
by the British Government, every talookdar and grantee, and 
every heir and legatee of a talookdar and grantee, of sound mind 
and not a minor, should be competent to transfer the whole or 
any portion of his estate, or of his right and interest therein, 
during his lifetime, by sale, exchange, mortgage, lease, or gift, 
and to bequeath by his will to any person the whole or any 
portion of such estate, right, interest, &c. 

The remainder of that section, and sects. 12 and 13, contain 
provisions relative to such transfers which do not apply to the 
present case. 

Sect. 14 enacted that if any talookdar or grantee shall heveio- 
fore have transferred or bequeathed^ or if any talookdar or 
grantee, or his heir or legatee, shall hereafter transfer or bequeath, 
the whole or any portion of his estate, to another talookdar or 
grantee, or to a person who would have succeeded according to 
the provisions of this Act to the estate, or to a portion thereof if 
the transferor or testator had died without having made the trans¬ 
fer and intestate, the transferee or legatee and his heirs and lega¬ 
tees shall have the same rights and powers in regard to the pro¬ 
perty to which he or they may have become entitled under or by 
virtue of such transfer or bequest, and shall hold the same subject 
to the same conditions, and to the same rules of succession as the 

transferor or testator. 

Thnn comes sect. 15, which is very important^ and which 
enacts that— 

“ If any talookdar or grantee shatt heretofore have transierred 
or bequeathed, to any person not being a talookdar or grantee, 
the whole or any portion of his estate, and such person would not 
have succeeded according to the provisions of this Act to the 
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estate or to a portion thereof if the transferor or testator had 
died without having made the transfer and intestate, the transfer 
of, and the succession to, the property so transferred or bequeathed 
shall be regulated by the rules ‘which would have governed the 
transfer of^ and sttccession to^ such property^ if the transferor or 
legatee had bought the same from a person not being a talookdar 
or grantee.*' 


The next question is how and to what extent Rajah Gouree 
Shunkur exercised the power of alienation conferred by the Act. 

All the Courts in the Oudh suit, as well as the subordinate 
Judge of Cawnpore, have given effect to the documents called the 
will of Rajah Gouree Shuukur; but they put different construc¬ 
tions upon them. 

The following is a translation of one of the documents dated 
the 7th of P'ebruary, 1860 :— 


“ I, Rajah Goufee Shunkuf, Talookdar and Zemindar of Hurha, 
Targaon, &c., in the district of Oonao, who have received from 
the British Government the proprietary right of Hufha, Tafgaou, 
&c., m the district of Oonao, in perpetuity, have been requested 
by Government to submit an application on the subject of 
primogeniture, with a view that the talookah may not be split 
into pieces, as I would wish. Now, the custom that has been 
followed in my family for generations past is this—that the 
eldest member of the family continues to be the head, while the 
others remain obedient to him ; but every one possesses a share in 
the talookah. Under the custom of the family the other brothers 
are at liberty to have their share separated, should they wish it. 
The head has no power, under the old custom, to alienate the 
estate without consulting every sharer. I, therefore, wish that the 
old custom of maintaining the share of each shareholder be 
preserved, in opposition to the one in accordance with which one 
member of the family is allowed to succeed ” 


The other documents applicable to property in other districts 
are similar in effect, though not in the identical words. 


Other material documents are those called 
ment and Chundun\<t chit. 

VoL. III. 
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The following are translations of the tabular statement and of 
the letter in which it was submitted :•— 

“ To the Tehsildar, 

“ Sir, 

“ I received your former letter, together with the form of a 
statement of succession, desiring me to fill in the columns, and 
also your latter communication, calling for the statement. As 
directed by you, the statement is herewith submitted, duly filled 
in. 

“Pray make no objection to the entry, sons of LaVah Chotay 
Lallf and son of Lallah Janhee Pet‘shadf deceased. 

“The object desired is attainable by such an entry. 

“Yours faithfully, 

“(Signed) Rajah Gouree Shunkur^ 

** Banker of Mout*awan. ** 

May 13, 1860. 

Statement Inclosed. 


Name of 
Talooka. 

Number of Persons in the Family fit to 

succeed. 

Jumma of the Estate. 1 

Name of 
Persons in 
favour of 
Succession 
of one 
Member 
of the 
Family. 

Name of 
Persons 
against 
the Sue* 
cession 
of one 
Member 
of the 
Family. 

JubrouU^^ 

Sons of Lallah Chundun Lallt deceased :— 
I. Son ot Lallah Chotay Lall^ deceased \ 

« • 

• • 

Rajah 

Gouree 

1 

J 

2 . Rajah Gouree Shunkur ; 

3. Lallah Behari Lall \ 

4 . Lallah JCunhya Lall ; 

5. Son of Lallah Jankee Prosad. 

Sons of Lallah Gunga Prosad, deceased :— 
i« Lallah Shiva Prosad ; 

2 . Lallah Ram Sahoy. 


1 

Skunkur 


^'Remarks :—The following rule has prevailed with regard to succession in the 
family of Rajah Gourde Shunkur \—The eldest son in the family is regarded as 
the head, with the consent of all the sharers, and the others remain subject to 
him ; but all the sharers retain their shares, and in case of disagreement between 
them, each sharer is at liberty to have his share separated.’* 

The translation of Chuudun's chit is .as follows ;— 

“Let documents be drawn out, under the instructions herein 
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conveyed, and then you will be at liberty to live together or 

separate from each other. Each sharer will take his share, half 

in money, and half in gold, silver and debts due from parties. 

Any member of the family may take me to live with him, or all 

the members may manage it, so that they may divide among 

themselves the expenses which may be incurred on account of the 
necessaries of my life. 


“My brother Gunga Pt-osad . 

**Chotay Lall will get double share . . 

‘Gouree Shunkur . 

Pehari Lall . 

**Kunhya Lall .. 

**Jankee Prosad . 

All the females and children should certainly go to the 

Ganges, and bathe there. They may go either to Nujuf Gurh or 
Cawnpore, or Bruhutawart. 

Any members wishing to live together may do so, while others 

may live separate, and pursue their occupation. Each member 

will supply his own family with food, clothing, and jewels. 

Marriages, &c.. should be celebrated after consultation with all 
the members. 

‘'Koonwar Soodee, 10th 1892 Sum but, or 1243 Fuslee.” 


RS. 

20,000 

30,000 

15,000 

15,000 

15,000 

15,000 


In the Cawnpore suit the High Court held that none of the 
documents amounted to a will. 

They said, “ We have no hesitation in assenting to the conten- 
tmn that neither the reply as to the custom of primogeniture, no, 
the tabular statement which followed it, can be regarded as testa¬ 
mentary. They contain no devise or bequest, nor any language 
from which a devise or bequest can be inferred.” And Again ■ “It 
^nnot be supposed that in replying to the inquiries made by the 

make ‘alookdars of Oudh set themselves to 

make their wills. It appears to us that the Rajah Gouree Shunkur 

intended no more than to inform the authorities of the custom of 

inheritance prevailing in the family of which he was a member, 

and to in^cate the persons interested as sharers of the family 

property. Mo^eo.-er, x»hatever Ua. e been the po^e,- of disposal 
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which the Rajah possessed over the property in Oudh^ which point 
it is not necessary for us to determinCy he neither had, nor does it 
appear that he assumed to have, any power to dispose of the 
property in suit,” that is, the property in the North-Western Pro¬ 
vinces. These remarks were very appropriate in the case before 
the High Court in the Cawnpore case. It is clear that the docu¬ 
ments had no reference to property in the North-Western Pro¬ 
vinces, and that they did not contain a bequest or testamentary 
disposition of any part of such property. But with regard'to that 
part of the property in Oudhy to which they related, the case is very 
different. That which was not a will in the ordinary sense of the 
word, might, in their Lordships* opinion, have amounted to a will 
within the definition of Act I. of 1869. By sect. 2 of that Act it is 
declared that the word “ will ’* means “the legal declaration of the 
intention of the testator with respect to his property affected by this 
Actf which he desires to be carried into effect after his death.’* It 
appears to their Lordships that the document of the 14th of 
February,1860, and the other documents, which were very similar, 
did declare the intention and wishes of Gouree Shunkur, which he 
wished to be carried into effect after his death with respect to all 
the estates which the Government had assumed to confer upon 
him by the sunnud, &c., including that part which was ancestral, 
as well as that which was granted to him for the first time. Gouree 
Shunkur, as an honest and just man, and as a conscientious Hindu, 
did not wish that after his death the property which belonged to 
the family jointly should pass to his eldest son as his heir, and 
continue to descend according to the rules of primogeniture. He 
wished things to go on as before, and that that which had been 
joint family property should continue joint family property. 

It appears, from the judgment of the Judicial Commissioner, 
that documents, such as those which have been called the will of 
Rajah Gouree Shunkur, have been treated and spoken of by the 
talookdars of Ondh as their wills. 


He says : 


“ In ordinary cases this could hardly be construed as a ‘ will,* 
for there is no direct allusion to the death of the executor, nor 
can it be said that there is a distinct direction as to the devolution 

of his property after his death. 
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“ But in Oudh it is a matter of notoriety that the letter to 
which these documents are answers were expressly intended to 
elicit and register the wishes of each talookdar as to the descent 
of his landed estate after his death, and the replies are to this 
day spoken of by talookdars as their will xohen iio other has been 
made. 

“ Its form is immaterial, as it was made prior to the passing of 
Act I. of 1869, and the power of Hindus to make even nun- 
cLipatory wills has been decided in repeated judgments submitted 
by the Lords of the Privy Council. 

** I find that this document correctly describes the intention of 
the rajah in respect to the devolution of his talooka after his 
death, and that it is correctly described as a ‘ will.’ 

Their Lordships concur in this view. They go further, however, 
and are of opinion that the declaration in those documents of the 
wish of Gotiree Shunkur^ acted upon as it was by him and by the 
other members of the family in his lifetime, and coupled with the 
tabular statement, was evidence sufficient to prove an alienation 
inter vivos, which in Gouree Shunknr's lifetime transferred the 
V^roperty to the family, to beheld by them as joint family property. 
No evidence was given to shew that the rents and profits of the 
estate did not continue, even during the life of Gouree Shunkur, 
to be brought, like the other assets of the family, to the family 
treasury, for the use of the undivided family. In the Cawnpore 
case, AJohun L,all, one of the sons of Chotay, said, "Every one used 
to take out of the profits as much as he required." In the tabular 
statement sent in in May, 1860, Eajah Gouree Shunkur entered his 
own name not alone, but with the other members of the family, as 
the persons fit to succeed; he could not have intended to devise 
to himself by a will or codicil—he clearly meant, by entering his 
own name as one of the sharers, to express his wish and intention 
that the estates should be held jointly during his own life as well 
as after his death. 

Their Lordships are of opinion that the transfer of the property 
tothe joint family was complete in the lifetime of Gouree Shunkur, 
and that it was acted upon in his lifetime as well as after his 
death. Behari Lall Kunhya Lall, the other members 

of the family succeeded to the estates, not by inheritance, for they 
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were not Gouree Sht4nkuy‘'s heirs, but by survivorship, and Behari 
Ball and Kunhya Lall^ respectively, became managers, according 
to the custom of the family, and as they would have done if no 
change had been efiected by Lord Canning's Proclamation, &c. 
The beneficial interest continued in all the surviving members of 
the joint family. 

In his petition, dated the 28th of June. 1867, Rajah Behari 
Ball stated that all the present members of the family acquiesced 
and consented that the tabular statement (in one part of the peti¬ 
tion called a testament,” and in another ** an instrument *’), 
which was filed during Rajee Gouyee incumbency, was 

binding and effectual. 

No special mode of transfer is required by the Hindu law, even 
a verbal transfer is sufficient. 


It may be urged that sect. 16 of the Act enacts that no transfer 
of any estate, or of any portion thereof, or of any interest therein, 
made by a taluqdar or grantee, or by his heir or legatee, under the 
provisions of this Act, shall be valid unless made by an instrument 
in writing signed by the transferor and attested by two or more wit¬ 
nesses. But that section was not intended to be retrospective or to 
affect transfers made previously to the passing of the Act. Sects.H 
and 15 speak of transfers “heretofore made”,and it never could have 
been the intention of the Legislature to render void sales or trans¬ 
fers made before the passing of the Act by one talookdar to another 
talookdar under sect.14,or by a talookdar to any other person under 
sect. 15, if not made by a writing signed by the transferor in the 
presence of two or more witnesses. If Gouree Shunkur had in his 
lifetime sold the estate and conveyed it by deed to another talook¬ 
dar, Act I. of 1869, passed after Gouree's d*^‘ath. would not have 
rendered the sale void. Sects. 17 and 18 are clearly not retro¬ 
spective, and sect. 19 applies only to future cases, and it provides 
expressly that nothing shall affect wills executed before the passing 
of the Act. Sect. 16 applies to transfers, and sect. 19 to wills; 
but both sections use the words, *%nade under the provisions of the 
Act they cannot be held to apply to a transfer made by deed, 
will, or otherwise nine years before the Act was passed. 

For the reasons above stated, their Lordships are of opinion 
that the claim of the sons of Rajah Gouree Shunkur to exclude 
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the other branches of the joint family from any share in the 
taluqdaree estate cannot be supported, and that the conclusion of 
the Judicial Commissioner in his first judgment to the effect that 
the same law of succession must be applied to the entire landed 
estate, and to the moveable property, is correct. It is hardly 
necessary to remark that Ram Sahoy, if he seeks to take the 
benefit of the ruling, must bring into the common stock the 
taluqdaree property, which was ostensibly granted to his brother 
Shea Pershad^ or which stands in the name of Sheo Pershad^ or of 
himself. 

The next question is, what is the rule of succession to be 
applied. 

Upon the first hearing before the Deputy-Commissioner, he 
rejected the claim of Ram Sahoy altogether, and awarded to the 
Plaintiff one-fifth share of all the property as that to which he was 
entitled under the will of Rajah Gour‘ee Shunhut*. Upon appeal 
the Commissioner modified that decree, and, putting a different 
construction upon the so-called will, awarded to the Plaintiff a 
one-seventh share of all the property, moveable and immoveable. 

Upon special appeal to the Judicial Commissioner he remanded 
the case for the trial of certain issues of fact, of which the only 

important ones fo be considered are the 6th and 7th. They are 
as follows :— 

6 . What is the measure of the share of each party. In the 
personal property ? In the estate now found to be ancestral ? In 
the acquired estates ? 

“ 7. What IS the family custom as to succession ?” 

Under those issues fresh evidence was given as to Chundun's 

chit, which had been found by the Deputy-Commissioner not to 
have been proved. 

It is always dangerous to allow parties to make a new case, and 
to call fresh evidence upon an issue on which they have failed 
upon the evidence originally adduced in support of it, and more 
especially is it so in the Mofussil Courts in India. But the parties 
not only gave fresh evidence upon the issue as to Chundu 7 t*s chit, 
hut they were allowed to set up an entirely new case, and to enter 
into evidence to prove that Ram Sahoy and other members of the 
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• family had actually signed copies of the letter, and had agreed to 
be bound to take upon partition of the immoveable estate, shares 
Hurpur- corresponding in extent with those specified in Chundun's chit, as 
SHAD jQ fjjg Rs.l 10,000 therein mentioned. That was a new case alto- 
Sheohyad, gether, which had never been suggested or raised by any of the 

parties in either of the lower Courts in Oudh, or even before the 
Judicial Commissioner on appeal, and in support of that case 
witnesses who had been examined upon the first trial were ex¬ 
amined de novo, and materially altered and added to their former 
evidence. 

As the ultimate decision of the Judicial Commissioner after the 
remand turned upon C;7w«<fw«’5chit, their Lordships will proceed 
to consider Ihe evidence given with reference to that document. 
Before doing so, however, it will be well to go back and refer with 
more particularity to the proceedings in the Oudh suit. 

The Plaintiff claimed one-fifth of the whole property, moveable 
and immoveable, basing his claim on the will of Gouree Shunkur- 

Hut'Ptir'shad claimed to be entitled, as the eldest son of Gonyec 
Sht^nktit* , to succeed to the whole of the Moxvfaivan estate, whilst 
the other sons of Gouree Shunkur contended that the wishes of 
Gouree, as expressed by the document (in one place called by 
them a will, and in another a deed), were that the property should 
be divided amongst all of his sons. The only parties in the Oudh 
suit who relied upon the paper called Chundun^s chit were Rug- 
burdyal, Mohun Lall, Ram Byal, and Kashee Rershad, grandsons 
of Chotay Lall, and great-grandsons of Chundun, and Balmookund 
and Banee Pershad, sons of Chotay and grandsons of Chundun. 
They said that the talooka could not, under the will of Behari 
Lall, be broken up, and they set up Chundun's chit merely as to 
the moveable property, houses, and gardens. They never stated 
or alleged that any of the members of the family had signed 
copies of it or had assented to, or agreed to be bound by it. It 
was contrary to their case that it was intended to apply to any 
part of the immoveable estate. Their pleader. Kali Pershad, 
stated, in the fifth ground of their defence, as follows :—“Accord¬ 
ing to a letter of Lalla Chundun Lall, Chotay Lall was entitled 
to one-third of the moveable property, houses, and gardens. 
Plaintiff is therefore entitle^ to one-sixth/ This was by putting 
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Hatyi Sahoy out of the case altogether, and claiming to divide 
the moveables amongst the five sons of Chundun and their 
descendants, and giving Chotay a double share under Chun duties 
chit. In this way they reduced the Plaintiff’s share in the move- 
able property from a fifth to a sixth, and set up a claim for 
Chotay's descendants in the moveables, houses, and gardens, to 
two-sixths or one-third, being a double share. Baltnookund^ by 
the same pleader, stated that he, and not the sons of Gouree 
Shunkur^ was entitled to succession, meaning, no doubt, that he 
was entitled to the whole of the immoveable estate as talookdar. 
That claim, however, has since been abandoned. 

Ram Sahoyy the descendant of Gunga Pefshady contended that 
the Plaintiff, as representing one of the five sons of Chundun^ was 
entitled to a one-tenth share, that is to say, to one-fifth of a half, 
only; he himself claimed the other half, as representing Gunga 
Pey^shad's branch of the family. He was not originally made a 
Defendant in the Oudh suit, but he interv'ened and was allowed by 
the Deputy-Commissioner to contest the Plaintiff’s claim only so 
far as it related to a share in the twenty-seven villages which 
stood in his name, leaving him the option of making good by a 
separate suit any further claim he might have. 

The only issue in the Ot4dh suit in the Court of the Deputy- 
Commissioner which raised any question as to Chundun s chh was 
the 11th, and this had reference to the moveable property only. 
The issue was as follows :— 

Are the descendants of Chotay LaH entitled to one-tiiird of the 
moveable property, houses and gardens." and the onus of this 
issue was slated to be on the descendants of Chotay Lall. 

[The judgment th-n discussed the evidence and various findings 

upon that issue, involving the question as to Chundun s chit, and 
proceeded :—] 

The Deputy-Commissioner, in his judgment on remand, found 
that there was no ascertained custom as to partition, an 1 putting 
Chundun s chit out of the question their Lordships are of opinion 
that the finding was correct. 

With respect to Chundu$i*s chiv, the Deputy-Commissioner, after 
giving his reasons in detail, and amongst others that the original 
document had not been produced, said ‘ I am still of opinion 
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■ that the proof of the genuineness of the document is insufficient; 

even admitting its genuineness, I cannot set any value upon 

HuRPUR- said :— 

SHAD 

has been found that ChHttdHft Lctll and Guti^a Pcfshfxd were 
S e^Dyal. 3 undivided family, and hence Chundun Lall had no legal 

power to deal with more than his own share, i.e., one-half of the 
joint property. 

Por these reasons I set aside altogether tHc so-call&d “wv'itin^ oj 
Chundun hall. It has been found above that no ascertained family 
custom respecting partition has been established, and I find, in 
consequence, on the issue, that the measure of the share of each 
party in the personal pf'operty is Hindu law, under which Babu 

Ram Stikai ’will take one-half {~^) and the sons of Chundun Lallt 

or their repesentatives, each one-tenth In the ancestral 

estate, and that acquired up to the 14th of February, 1856. I find 
that the measure of the share of each party is also Hindu law, 
and that under it Babu Ram Suhai will take one-half, and the sons 
of Chundun Lall^ or their representatives, each, one-tenth. I find 
that in the acquired estate of Babu Sheo Pershad, i,e.^ Bunthur 
talooka, Babu Ram Suhai is entitled to the sole ownership, the 
measure of his share being Act I., 1869, and in the acquired estate 
or ‘ grant ’ of Gonree Shunkur, as previously explained, I find 
that the measure of the share of each of the parties is the will 
of Rajah Gouree Shunkur, under which the sons of Chzmdun 
Lall, or their representatives, B.r\d Babu Ram Suhai, will each 
take one-sixth.** 

The finding of the Deputy-Commissioner, taken on remand, 
afterwards went before the Judicial Commissioner. He found that 
Chundun's chit was genuine, not that all or any of the parties had 
signed a copy or copies of it, or had agreed to be bound by it; 
but he considered that the document set forth the custom under 
which the ancestral estate had been held, and to which both Rajah 
Gouree Shunkur and Baboo Sheo Pershad in their wills,and Rajah 
Behari Lall, in his petition, alluded. 

The following is an extract from his Judgment :— 

** The Court of first instance would apply to the ordinary 
Hindu law, but it appears to me that such a ruling would not only 
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be in direct contravention of the repeated declaration of this 
family for many years, that the joint estate was subject to family 
custom ; but in direct opposition to the expressed wishes of the 
two grantees. Rajah Gouree Shunkur and Baboo Sheo Pershady in 
respect to the estates over which they respectively had a power 
of testamentary disposition. 
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Flad these latter intended that their grants should be divided 
according to Hindu law, nothing could have been easier or more 
natural than for them to say so. But what they do say is, * We 
have a custom under which we now hold family property, and by 

that custom we wish the succession to our acquired estate to be 
regulated.* 


I think it impossible for any member of the family lo say that 
the division should be by law, rather than by family custom. 

The difficulty is to decide what is that custom. 

The two instances of separation in previous generations do not 
assist us, for they are evidently not r<-gulated by a common law, 
but were friendly agreements, the amounts given oft being 
determined amicably, and based probably on facts known to the 
parties concerned, and to no one else. 

It is hardly disputed that the greater portion of the property 
held prior to the recent grants was acquired by Chundun Lall and 
his eldest son, Chotay Lall ; and I myself can speak, from many 

years experience, to the x^encration in-which the Burra Lalla 

iChundnn Lall) was held by the joint family, and to the fact that 

all agreed that though the family lived and hoped to continue as 

undivided, yet that Chundun Lall had made a division prior to 

his demise, which was preserved in the family archives, and 
recognised by them. 

A paper, purporting to be a copy of the record of the division 
so made in Chundun LalVs own handwriting, has been produced 
in this suit, and it is admitted that it is a copy of the document 
filed in the Court of Cawnporc. 

Some ridicule has been cast upon this paper, and the Court of 

first instance deemed it unnecessary to inquire into its genuineness 
or its validity. 

The ridicule was misplaced, for the points which, to the ignorant 
appear ridiculous, are precisely those which prove the paper to be 
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a genuine production of the patriarchal head of an undivided 
Hindu family. 

“In this Court there has been no real attempt to deny its 
genuineness, nor evidence offered to refute it, and as it has been 
found by the highest Appellate Court to be genuine in a suit 
between some of those parties in respect to properties held by 
them in the North-Western Provinces, and not subject to the 
special law of Oudh^ I think it unnecessary to remand this case 
again for trial of that issue, and, under my special power of review, 
I find that the document produced as Chundun LalVs is genuine. 

Finding that, I have no doubt but that that document sets 
forth the custom under which the ancestral estate has been held, 
and to which both Rajah Gout'ee Shunker and Baboo Sheo Pershad 
in their wills, and Rajah Behari Lall, in his petition, allude.'* 

He then declared his finding on the several issues directed on 
the remand, and on the 6th and 7th. He said, on the 6th, “ I 
find that the measure of the division of the personal property, the 
ancestral and the several acquired estates, including the Mhuntra 
talooka. is the custom of the family ; and on the 7th, that the 
family custom is set forth in the writing of Lalla Chundun Lallt 
and that by it there falls of the entire estate divided into 22 por¬ 
tions, to the heirs of Gunga Pet^shad, 4 portions ; to the heirs of 
Chotay Lall, 6 portions ; to the heirs of Rajah Gouree Shunkur, 3 
portions; to the heirs of Rajah Behari Lall^ 3 portions; to the 
heirs of Kunhya Lall^ 3 portions; to the heir ^ oi Jankee Per shad ^ 

3 portions.** 

And he concludes thus :— 

“ I therefore find that the Plaintiff, Sheo Dyal as the only son of 
Italia Kufihya Ball^ is entitled to a share equal to three out of 
twenty-two equal portions of the entire estate, and cancelling the 
decrees of the Commissioner of Lucknow, dated 7th May and 2nd 
June, 1870 (as before), I amend, as above, the decree of the 
Deputy Commissioner of Lucknow, dated 28th March, 1870, said 
share to be enjoyed by said Sheo Dyal, subject to and in accordance 
with the will of Rajah GoureeShunkur, deceased ; and, consider¬ 
ing the courteous and liberal manner in which the advocates of all 
parties have in this Court consented to the arrangement which 
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enables the interests of all concerned to be determined in one 
judgment. I rule that when finally taxed in this Court all the costs 
in all the Courts in this case shall be costs against the estate.” 

The finding upon the 7th issue is altogether at variance with 
the cases set up by the several Defendants in the suit, none of 
whom—as before observed—with the exception of the descendants 
of Chotay Lall, ever relied upon Chtindun s chit, and they only 
as regards the moveable property. 

The genuineness of the document is now admitted, but it does 
not of itself prove a custom. 

A custom is a rule which in a particular family or in a parti¬ 
cular district, has from long usage obtained the force of law. It 
must be ancient, certain, and reasonable, and being in derogation of 
the general rules of law. must be construed strictly. But Chunduns 
chit did not allude to or prove a usage in the family, or profess to 
lay down a certain definite rule which could be applied to any 
other state of facts than that which existed at the time it was 
written. It was not, and could not be, acted upon or applied to 
all cases of partition amongst brothers or decendants of brothers. 
It was a mere proposal for the division of Rs. 110,000 amongst 
certain then existing members of the family. What general rule 
can be extracted from it ? Is it that in all cases where there are 
two brothers, the eldest having five sons, shall take nothing (for 
that was the case as to Chundtin, by his own chit), that his eldest 
son shall take six twenty-seconds or three elevenths, the rest of his 
sons three twenty-seconds each, and his brother four twenty- 
seconds, and what is to be the case where there are more than two 
brothers or the descendants of more than two ? Their Lordships 
are of opinion that Chundun's chit did not declare, was not in¬ 
tended to declare, and was not evidence of. a valid family custom. 
There was no evidence in the Oudh case of an agreement by which 
the patties bound themselves to act upon it on any future partition 
of the family property, moveable or immoveable. The Judicial 
Commissioner did not rest his judgment upon the fact that an 
agreement between the parties had been proved, but upon the fact 
that Ohundnn s chit set forth a custom under which the ancestral 
estates had been held, and to which he stated Rajah Gouree 
Shunhur by his will, alluded. He referred to his own experience 
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with regard to the veneration in which Chundun was held, and to 
his knowledge that the family had recognised a division which 
Chundun, prior to his demise, had made. 

It ought to be known, and their Lordships wish it to be dis¬ 
tinctly understood, that a Judge cannot, without giving evidence 


as a witness, import into a case his own knowledge of particular 
facts. If the means of knowledge of the Judicial Commissioner 
of the facts spoken to by him in his judgment, as depending upon 

his own knowledge, were capable of being tested, it would pro¬ 
bably turn out that it depended upon mere rumour or hearsay, and 
that his evidence as to those facts would not have been admissible 
if he had been examined as a witness. But even if the Commis¬ 
sioner’s statement of facts from his own knowledge be taken as 
evidence, Chundun's chit did not establish a custom as to the 
extent of shares upon partition, especially as regards immoveable 
property. As to such property the terms of it were not applicable. 
It expressly says, “ Each sharer will take his share half in money 
and half in gold, silver, and debts due,” and if the translation in 
the Ca'wnpore case is to be relied upon, it says, “ half the estate 
consists of cash, and the other half of silver, gold, and debts,” 
which shews that it was intended to apply only to property of that 
description. 


The Judicial Commissioner not only found that Chundun's chit 
set forth the custom as to the shares in which the family property 
was divisible, but he interpreted the documents called Goufee 
Shunkur's will, and the tabular statement, as referring to a family 
custom by which the extent of the shares of the different members 
of the family was regulated. Their Lordships do not put that 
construction upon those documents. No such custom was set up 
by any of the parties to the suit in answer to the Plaintiff’s claim. 
The custom referred to in the documents called a will was merely 
that the eldest member of the family continues to be the head 
“ that everyone possesses a share ; that the other brothers are at 
liberty to have their shares separated if they wish it ; that the 
head has no power to alienate without consulting every share¬ 
holder and a wish was expressed that the old custom of a main¬ 
taining the share of each shareholder should be preserved in oppo¬ 
sition to the rule of primogeniture. But there is no allusion to 
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any custom under which the different members of the family were 
entitled upon partition to shares other than those provided by the 
rules of the Mitakshara. 

Deenauath, in his evidence, says, “The custom of the family 
was that the eldest member had the direction.” Gouree Shunkur 
did not state in the tabular statement, any more than in the docu¬ 
ments called a will, that there was a custom as to the extent of the 
shares to which the several members were entitled upon partition. 
In the tabular statement he divides the members of the family fit 
to succeed under two heads, “the sons of Chun dun** and “the sons 
of Gunga Pershad'* He does not number them from one to seven ; 
but he numbers Chundun's sons from one to five under one head¬ 
ing, aod Gunga's sons one and two under the other; he puts himself 
down as one of the five, and inserts grandsons in the place of 
deceased sons, thus : “ The sons of Chotay Lall, deceased,” and 
the son of Lallah Jankee Pershad, deceased.” He does not state 
that Chofay*s sons will take two shares, but puts them down as 
representing their father as one of the sons of Chundun ; and he 
also puts down Jankee Pershad*s only son as representing his 
father, as another of the sons of Chundun. 

The entry is as follows :— 

Sons of t^allah Chundun L,all^ deceased : 

1. Sons of Lrallah Chotay L^ally deceased ; 

2. Rajah Gouree Shunkur, 

3. Lallah Behari Lall. 

4. Lallah Kunhya Lall. 

5. Son of Lallah Jankee Prosad. 

Sons of Lallah Gunga Prosad deceased; 

1. Lallah Shiva Prosad. 

2. Lallah Pam Sahoy. 

See also tabular statement, in which the words “ descendants of 
Chotay Lall * are used instead of the words “sons of Chotay Lall.** 

Their Lordships consider that the proper interpretation of that 
document is that Gouree Shunkef considered, represented, and 
declared that it was his wish and intention that the property 
should be divisible per stirpes, and that is clearly the mode in 
which, in the absence of a family custom, the property being joint 
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would have been divisible under the Mitakshara. See the“ Mitak- 
shara ” on Inheritance, ch. i. sect. 5, par. 12. 

It is not likely that Gouyee Shunkur, who had had the sunnud 
granted to him, and been allowed to engage for the Government 
revenue, intended to say, and it is clear that he did not say, that 
it was his wish that his nephews, Chotay's sons, as representing 
their father, were entitled, by custom or otherwise, to a share 
double the amount of that to which he himself was entitled. He 
certainly did not refer to Chundujis chit, and he could not have 
referred to the copies which are alleged to have been made and 
signed after his death. 

The Judicial Commissioner’s judgment as to what was the nature 
and extent of the custom is founded entirely on Chundun s chit. 
The custom spoken of by Rajah Gou^ee Shunkur in the documents 
called his will, is a custom said to have existed in his family for 
generations past. There certainly was no evidence of any partition 
in the family in which the property had been divided in the pro¬ 
portions specified in that document. The evidence, such as it was, 
was all the other way;—[The judgment then discussed that evi¬ 
dence.] 

Their Lordships having decided that the property which was 
granted to Rajah Gotivee Shunkur by sunnud, &c., was transferred 
by him to the family to be held as joint family property, the whole 
of the property in dispute in both the suits must be governed by 
the same rules. Their Lordships are of opinion that neither by 
custom, usage, contract, nor by any other means, has the property 
in dispute in the Oudh suit at any time become divisible upon par¬ 
tition in any other manner or in any other shares than according 
to the rules of the Mitakshara. They are of opinion that the 
finding of the Judicial Commissioner on the sixth and seventh 
issues, that the measure of division of the personal property, the 
ancestral and the several acquired estates, including the Sunthra 
estate, is the custom of the family, and that that family custom is 
set forth in the writing of Chundun Lall, and his decree founded 
upon that finding are erroneous, and that the property must be 
divided according to the rules of the Mitakshara. There is not 
sufficient evidence to warrant a finding that Ram Sahoy was to 
take the Shunthra estate and the twenty-seven villages as his share 
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of the property; and their Lordships are of opinion that the J-C. 

twenty-seven villages must be held to form part of the joint family 1876 

estate, and must accordingly bo divided as part of it. - 

T. , , IIURPUK 

It was agreed at the hearing of the appeals that their Lordships shad 

should decide whether the Su/i/Araestate is part of the joint family Sheo^Dvai, 

property, and is divisible in the same manner as the Monrawan - 

estate. They are of opinion that it is. S/ico l^ct'shci to whom it 

was granted, having signed documents similar to those which were 

signed by Gou^ce Shtinkur as to the Mouf'aiva/i estates, Buuthra 

became part of the undivided family estate. 

With regard to the property which is the subject of the Ca-wn- 

pore suit, their Lordships are of opinion that Chuuduii'sehit does 

not apply to it ; and that it is not satisfactorily proved that the 

members of the family ever agreed that upon partition it should 

be divided in the proportions specified in chit with 

respect to the Rs. 110,000 therein mentioned. 

[ihe judgment then discussed the evidence \n the Caionpore 
suit and proceeded :—] 

Upon the whole their Lordships are of opinion that there was 
no custom in the family nor any agreement proved which dis¬ 
entitled the several memb-rs of the family to receive, on partition 
of the joint family property, the shares to which they were entitled 
under the Mitakshara. According to that law, the properly was 

divisible Per stirpes. (See the Mitakshara on Inheritance, chap. 1 , 
sect. 5, para. 12.) 

The Plaintifl in the Cnw/i/>oi-c suit, as the sole descendant of 

Gunga Pershad, was consequently entitled to one-half, and the 
sons of Chundun and their descendants respectively each to the 
fifth of a half, or, in other words, to one-tenth of the iiroperty in 
that suit, according to the rules of the Mitakshara. 

Their Lordships are of opinion that the parties arc entitled to 
those shares in all the property moveable and immoveable in both 

suits, and also in the twenty-seven villages and in the 

estate : and they will humbly recommend Her Majesty to reverse 

the decrees of the Judicial Commissioner and of the High Court 

respectively, and to decree to Ra>n Salioy, the Plaintifl in the 

CawnPore suit, one-half of the property in that suit, and to decree 

to S/ieo Dyal, the Plaintiff in the 0„dh suit, a fifth of one-half, or, 
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J. C. in other words, one-tenth of all the property in that suit, including 
1876 the twenty-seven villages, and also to award and direct that the 
HuRPuR- estate be divided in the same proportions as the other 

SHAD property, that is to say. Per stirpes^ one-half to Ram Sahoy, and 

"V 

Sheo Dval, one-tenth to the descendants of each of the five sons of Chundun 
"" respectively, according to the rules of the Mitakshara. 

Their Lordiships will not interfere with the decree of the Judi¬ 
cial Commissioner so far as it relates to the costs in the Courts in 
Oudh, They are of opinion that they should be paid out of the 
property to which Oudh suit relates. They are also of opinion 
that, under the circumstances, the costs in both the Courts in the 
North-Western Provinces ought to be paid out of the property 
to which the Cawfipore suit relates. 

They will therefore further humbly advise Her Majesty that 
the costs in all the Courts below, both in the Oudh suit and in the 
suit in the North-Western Provinces, be ordered to be paid out 
of the porperty to which those suits respectively relate. 

The costs of all the parties in these appeals will be taxed here, 
and must be paid out of the properties to which the suits respec¬ 
tively relate. 

Agent for Hurpurshad and Others : Horace Earle. 

Agents for Ram Sahoy : Henderson & Co. 

Agents for the descendants of Chofay Loll : Watkins & Lattay. 

Agent for Sheo Dyal\ T. L. Wilson. 
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RANEE KHUJOOROONISSA, WiDCW of 
ENAYITT HOSSEIN. 


} 


Defendant 


AND 


MtTSSAMUT ROUSHUN JEHAN .... Plaintiff. 

ON APPEAL FROM THE HIGH COURT AT BENGAL, 

Mahomedan Law^lVill—Deed of Gift — f^reeumption of Marriage. 

D. H.y a Mahoinedan, died in 1841, and his eldest son A., possessed him¬ 
self of all his property by virtue of a deed of gift and will dated in 1839. In 
1852 the widow of a younger son, as guardian of the Respondent, her infant 
daughter, sued E. to set aside both deed and will, and to recover the pro¬ 
perty; but after a judgment was obtained she withdrew fron/the^suit on terms 
of a compromise filed therein. 

In i860, the Respondent and her husband sued E.^ now represented by 
the above-named Appellant, to set aside this compromise on the ground of 
minority,fraud and collusion, for a review of the above mentioned judgment, 
and to recover over and above the property comprised in the suit in which 
that judgment was given ; first, a share derived by her father from his pre¬ 
deceased brother, second, a share in right of her grandmother Z . whom she 
alleged to have been a wife of:z?, H., third, a share of property recovered by 
by decree of the Privy Council 

^/eid, that, the compromise being set aside on the issues found, both 
parties were remitted to their original rights, including the right of appeal 
irom the above Judgment. 

It appearing that the deed of gift by purporting to give to Z. one 

l-urd of his property, was without consideration, and was unaccompanied by 
e ‘very o possession, and was only intended to operate after D.//.*s death, 
^e/d. that this was an evasion of Mahomedan law, which prevents a testa 

tor from interfering by will with the course of devolution of property amone 
the heirs, and that the deed was invalid. 

The will having declared E. the executor and representative of £>.//, there 

o owed this passage: ‘*1 divide the remaining two-thirds now under my 

possession, unmterfered and unconcerned by any one else, into three portions. 

ne portion to be laid out as the executor may think proper for the testator's 
welfare hereafter, by charity and pilgrimage, and keep up the family usage. 

namely J^he expenses of the mosque and taaeeadaree of the sacred martyrs, 

and for the comfort of the travellers.the surplus amount to be appropriated 
by himself, the executor." Then it goes on tolsay that from the other two- 
hirds he shall keep every one by his good conduct and affection con- 
tented and sattsfied. It is also necessary for all persons having rights, heirs 

• :-SiR James %v. Colvii.e, Sir Montague E. Smith and 

Sir ROBERT I>. COLLIER. 
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and friends connected with me to obey the said executor and consider him my 
representative.” Then further : “ None of the heirs have power to sell 
divide the landed property mentioned in the will 

Held^ that this will in its general scope was in contravention of the Maho- 
medan law. The devise of one portion, considering the vague character of it, 
and that the beneficial interest is left to after he has devoted what he may 
deem sufficient to indefinite pious uses, was in reality an attempt to give under 
colour of a religious, bequest an interest in one-third \.o in contravention 
of Mahomedan law. 

It appearing that the son of Z. had always been treated by D, //, and all 
the members of the family as a legitimate son, a presumption arose that Z. 
was wife, which was strengthened rather than rebutted by the 

evidence. 

fll 

iHlS appeal was preferred from a judgment of a Divisional 
Bench of the Hengal High Court dated the 6th of January, 1866, 
which affirmed a judgment of the Judge of Purneah in Bengal 
(March 28, 1865), and modified another judgment of the same 
Judge (April 6, 1865), passed in the same suit and relating to 
other issues, and also, by special leave of the Judicial Committee, 
from an order of the same Bench passed on an application for 
review. 

The present suit was instituted by the Respondent to get rid of 
an alleged compromise or former litigation as not binding on her, 
and to assert her claim as the only child of one Nuzeeroodeen 
Hosscin to 14-16ths of the estate, to which he at the time of his 
death was entitled as one of the heirs of his father, Deeda^ Hos- 
scin^ of his mother, Bibce Loodhmit and of his brother, Edoo 
Hossein, 

Enaytit Hossein, the Defendant in the Court below, who died 
pending the appeal, which was prosecuted by his widow above- 
named, did not dispute the Respondent’s status as the only child 
of her father, or that such father was one of the sons and heirs-at 
law of Deedar Hossein\ but he set up a deed and will from his own 
father, Deedar Hossein^ in favour of himself as the eldest son, under 
which he contended that the younger children, including Nuzeeroo- 
decHt were only entitled to maintenance allowances, and not to a 
share of the estate, and that they had assented to and taken that 
provision. 

He also alleged that a former suit, the nature of which is suffi¬ 
ciently described in the judgment of their Lordships, brought by 
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Respondent’s mother, as her guardian, to assert the same right, 

had been settled with the guardian and withdrawn, so as to bar 1876 

the present suit. 

As to the claim to a share of ILoodhurCs estate, he also contended ^^^ujooroo- 

that Loodhun was not a married wife of DeedarHossein, and there- v. 

Mussamut 

ROUSHUN 
JEHAN. 


fore not an heir ; and as to the claim to a share of Edoo Hossetn's 
estate he contended that Edoo had survived Nuzeet^oodeen, by 
reason of which, according to Mahomedan law, the Respondent 
could have take nothing which had belonged to Edoo. 

The Judge held in the first-mentioned judgment (March 28) that 
the Respondent was not bound by the alleged coir promise, and was 
entitled to what she claimed in respect of her father’s original 
share of his father’s estate. He gave her a decree for the same, 
which was affirmed by the Divisional Bench. 


In the second judgment of the Judge (April 6 ) he held that 
Eoodhun was not proved to be a wife of Eeeda^ Hosseiii, and that 
Edoo had survived Ntizeeroodeen and consequently rejected Re¬ 
spondent s claims pro tanto^ as also to a share of certain interests 
which had been recovered by Enayut Hossein in litigation. 

The Divisional Bench reversed the Judge’s findings on these 

points, and held Respondent entitled also to those portions of 
her claim. 

A history of the case is given in their Lordships’ judgment. 

On the 6 th of January, 1840, two instruments purporting to 

have been executed by Deedar Hossehi were registered o-tPuriieah^ 

both bearing the same date, vi;?., the 19th Kartick 1247 m! 

(November, 1839). Of these one purported to be an absolute deed 

of gift whereby the Rajah, in consideration of Rs. 10,000, gave to 

his eldest son, Enayid Hossein, one-third of the zemindary of per- 

gunnah Soorjapore and other real and personal property detailed 

in a schedule attached to the deed. The other purported to be a 

will of Deedar Hosseifi, by which he gave Enayut Hossein after 

his death the full and sole management of the remaining two- 
thirds of his estate :— 

I divide the remaining two-thirds now under my possession, un¬ 
interfered and unconcerned by any one else, into three portions 
One portion to be laid out as the executor may think proper for 
my. the testator's, welfare hereafter, by charity, and pilgrimage, 
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and keep up the family usage, namely, the expenses of the mosque, 
and tazeeadaree of the sacred martyrs, and for the comfort of the 
travellers, the surplus amount to be appropriated by himself, the 
executor. From the other two-thirds after paying ofl all the 
debts of my creditors, giving allowances as per shares to the 
executor himself and my sons, daughters, and wives, the right¬ 
holders, and salary-holders, that is friends and servants, repairs of 
houses and Court expenses, &c., including other necessaries as 
below detailed without diminution and increase ; he shall keep 
every one by his good conduct and aflection contented and satis¬ 
fied, It is also necessary for all persons having rights, heirs, and 
friends connected with me to obey the said executor and consider 
him my representative. In the event of increase or decrease in 
the profits of the zemindary, istemrar, lakheraj land, and gardens, 
or expenses being reduced, or any one die leaving no proper 
person to receive their allowances, and any servant whose dismissal 
or appointment is in the power of the executor, be dismissed for 
any fault, the same must be proportionately distributed over the 
three portions. And as regards the moveable property, cash, 
valuable stones, jewels, plates, cattle, elephant, horses, &c., now 
remaining, after the execution of the gift, must be valued and 
divided into three portions ; one portion must be allotted to one, 
that is to say to be defrayed in grandeur, marriages, festivals, in¬ 
vitations, mohurum expenses, &c., and the silver articles, glass 
ware, copper-plates, floor-cloths, carpets, tents, &c., the requisites 
of the reasut, and for the house, and should be retained by him, 
and the other two-thirds should be distributed by the said executor 
among my other heirs agreeably to the Mahomedan law. The 
houses which are not included in the gift and the lands appertain¬ 
ing to those houses must remain undivided in the charge of the 
executor, and must be occupied by the executor, and all heirs 
and relatives who are at present during my lifetime residing in 
them. 

“ None of the heirs have power to sell, or divide the landed 
property mentioned in the will. If any one act contrary to this 
will, his act will be null and void. Besides the property men¬ 
tioned in the will and gift, any other property moveable or im¬ 
moveable which might be hereafter obtained by me during my 
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lifetime must be divided also agreeably to the above conditions of 
the will. If I transfer or give any portion of property indicated 
in the deed, or which might be excluded or lessened by orders of 
the presiding authority, it must be deducted proportionately from 
all the above portion. The executor must first pay the Government 
revenue and rent on the istemrar lands, and he shall hold posses¬ 
sion without division of the immoveable property, and fulfil the 
conditions of this will. And he shall consider the will formerly 
given on the 12th Rujub, 1245 Hijree, corresponding with 26th 
Poos, 1263 B., revoked. Therefore these words are written as a 
new will, that it might be useful when required.** 
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The High Court (jCemp and Seton Karr., JJ.) in their Judgment 
of the 6th of January, 1866, after having disposed of all sixteen 
issues (set forth in the judgment of the Privy Council, and printed 
below) in favour of the Respondent, proceeded as follows :—- 

Having disposed of both sets of issues in favour of the Plaintiff, 
the Court proceeds to consider the question whether the Plaintiff 
is entitled to revive her own appeal from the original decision of 
Mr. Lochy dated the 12th of September, 1855. 

Having held that the withdrawal of the appeal under the 
alleged compromise from that decision by Kiiayut Hossein was a 
gross fraud, we of course cannot permit him to reap the benefit of 
that fraud by allowing him to revive his appeal, and to question 
the decision of Mr. Loch rejecting the will as invalid for want of 
consent of the other heirs of the testator. But the position of the 
Plaintiff is a very different one. At the time the appeal was filed 
by Enayut Hossein she was entitled under the then law. Act XV. 
of 1853, to a notice, which would have given her an opportunity 
within four weeks from the date of such notice to file her cross 
appeal. She was deprived of this unquestionable right by the 
fraudulent conduct of the Defendant. Clearly, therefore, she is 
now entitled to revive her appeal, and to be heard on those 
points in the decision of Mr. Loch which are adverse to her title. 
The record is complete, and all the evidence which will enable 
the Court to pass judgment is before us. We therefore pro¬ 
ceed to hear the appeal of the Plaintiff against the decision of 
Mr. Lochy rejecting, for reasons fully stated above, the claim of the 
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“We have carefully attended to the arguments of the learned 
counsel and pleaders. We will consider first whether the deed in 
question is a gift ; second, whether it is a will, and third, whether 


it is a sale. 


“First.— Is it a gift ? We think not, and that, if a gift, it is 
wholly invalid, inasmuch as no seisin followed ; and further it is a 
gift of an undivided portion of a divisible thing. A gift under the 
Mahomedan law cannot depend upon a contingency or be post¬ 
poned ; seisin must be immediate. Now in the present case, al¬ 
though the witnesses cited by "EnayutHossein^ and Enayut Hossein 
himself, have the temerity to depose that possession was madeover 
to the donee, the said Enayut Hossein^ it is obviously impossible 
that such could have been the case, for the whole estate was, as 
already observed, under attachment at the time the alleged gift 
is said to have been made. This facts is found by the learned 
Judge, Mr. LocJit and is b-^yond doubt. 

“Second.—Is it a will ? To this we say no ; and even if it 
could be termed a will, it would be invalid as without the consent 
of the other heirs. 

“Third.—Is it a sale ? for a hibba-bil-ewaz, that is, a gift for a 
consideration, is nothing more or less than a sale. In considering 
this question we mugt look to the spirit of the contract and not to 
the mere words of the same, and we must be fully satisfied that 
consideration really passed. In a sale there must be an exchange 
of property for property, or property for money, or for a legal 
appreciable value. In the present case we are asked to believe 
that for the paltry consideration of Rs. 10,000, Rajah Deedaf' 
Hossein sold one-third of a moiety of the Soorjapore estate to his 
eldest son, the Defendant, Enayut Hossein. Looking to the in¬ 
adequacy of the consideration, and to the position of the parties, 
the Court will not be satisfied with anything short of the most 
reliable evidence, and in this case such is wholly wanting, while 
every probability is against the truth of any consideration having 
really passed, * 
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CoTvie, Q.C., and Belli for the Appellant:— 

First : Upon the evidence, the High Court was wrong in setting 
aside the compromise of the former suit, which had been effected 
in August, 1851. It was duly effected by the Respondents* 
mother and guardian, Khoobunissai was agreed to by the Re¬ 
spondent after she had attained her majority, and was therefore 
binding upon her. Even if the Respondent were not of age at 
the date of the compromise, her guardian had authority to bind 
her, and there is evidence that she confirmed the arrangement 
subsequently to her coming of age. 

Secondly : Assuming that the High Court was right in setting 
aside the compromise as one which was not binding upon the 
Respondent, the only decree that it ought to have made was one 
placing the parties in the same position as they were when such 
compromise was entered into, and it was not competent for them 
to travel beyond the issues laid down for trial and to consider the 
correctness of Mr. Bodies judgment, no issue having been framed 
for that purpose. At all events, if that judgment were to be con¬ 
sidered as open to appeal, the Rajah as well as the Respondent 
ought to have been allowed to impeach it, and the High Court 
erred in not allowing the Rajah Enayut to be heard. [LeitJi Q.C., 
on the question whether the Rajah's appeal should have been 
heard, referred to the case of fraud which had been made out 
against him, of which it would be allowing him to take advantage 
if he were allowed to appeal long after the time for doing so had 
elapsed. He was bound to prosecute his appeal within a certain 
time, instead of doing so he chose to file a fraudulent compromise. 
Sir James W. Colvile :—The limitation is as to the presentation 
of the appeal, if the appeal is presented in time is there any 
rule that it should be prosecuted within a certain time ? When a 
deed is set aside for fraud the parties are remitted to their ori¬ 
ginal rights. Sir Montague E. Smith If the Rajah had a 

right to appeal you cannot punish him for his fraud by depriving 
him of his appeal.] 

Then as to the deed of gift, no question arises as to its e.vecu- 

tion, but the High Court says that it was a gttasi fraud upon the 

heirs of //ossem to enter upon such a transaction as is 

there disclosed. It is contended that by Mahomedan Law there 
40 
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was no fraud at all. This was a gift for consideration, which 
1876 resembles a sale, and possession is not required to complete the 
Kanee transfer. See Macnaghten s Principles of Mahomedan Law. ch. v, 
KHUjooRoo-of Gifts, par. 15; Baillie*s Mahomedan Law, according to the 
2 ,. doctrine of the Hanifeea sect, p. 122, bk. 1, c. vii. sect. 10. [SiR 
^Roif^uN^ James V\'. Colvile :—In that view the consideration must have 
JEHAN. been executed.] Upon the evidence it is contended that there 

was sufficient consideration, which passed between the parties, to 
validate the deed. If there were no consideration then the gift 
would be good if accompanied by seisin or actual delivery of pos¬ 
session of that which is the subject of the gift; if as is contended 
there was consideration, then the gift is good without seisin. As 
regards seisin the donor did all he could do to divest himself and 
to vest the property in the donee. Mutation of names was 
effected in the Collector’s books under order of the Judge in 
April, 1844, and that itself amounted to a transfer of actual pos¬ 
session. As to the Mahomedan Law upon the subject of a donor’s 
parting with the possession of his property, see Baillies Digest, 
Hanifeea, p. 516 [2nd ed.] b. viii., ch. 1, under heading “Gift:” 
“ The subject of a gift must also have legal value ; and possession 
must be taken of it to establish in it the right of the donee; and 
if in its nature divisible, it must be divided and distinguished 
from and not joined to or occupied with anything else that is 
not given. Hence the gift of land without the crop then standing 
on it, or of a palm tree in bearing without its fruit, and vice versa, 
is unlawful. So also of a house or vessel in which there is some¬ 
thing belonging to the donor without its contents.” 


As regards the effect of the deed, it was objected that it was in¬ 
valid because it conveyed an undivided share of property, and 
therefore infringed the rules of Mahomedan Law relating to “con¬ 
fusion.” Although this case does not quite come up to Ameeeroonisa 
Khatoofi V. Abedoonissa Khatoon (l), which, moreover, was a case 
governed by SuniLaw,and not by Sheeah Law; yet the donee could 
have at once gone to the Collector and obtained registration of his 
separate interest in his individual name. Nothing more was 
required to be done by the donor in order to render the subject 
of gift certain, divided, and distinct. The gift, therefore, if other- 


(i) Law Rep, 2 Ind. Ap. 87. 
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wise valid, was not invalidated by reason of the Mahomedan law 
relating to ** confusion'*: besides, see Baillie's Digest, Suni Law 
(2nd ed.) b. viii., ch. 2 (p. 520) “ what is required is that the thing 
given be partitioned and separated at the time of taking posses¬ 
sion not at the time of the gift '* : and see also Baillie^s Digest, 
Imameea Law, p. 204, note 8. 

Then as regards the will, both will and deed were admitted to 
be valid by all the several persons through whom the Respondent 
claims. No step was taken by Nuzeet'ocdeen to object to the will 
down to his death in 1842, and Bottshutt Jehan is bound by her 
father s consent to it. The consent of the heirs, moreover, in this 
case, was unnecessary. The will leaves one-third of the testator’s 
property to pious uses, and that was within the power of the tes¬ 
tator according to Mahomedan law. See Baillie's Digest,flanifeea 
Law, pp. 614, 618, bk, x., c, 1. A bequest to a stranger is valid 
without consent of heirs; while a bequest to an heir is not lawful 
without consent of the other heirs. [SiR James W. Colvile 
He might make gifts to his son as executor for pious uses. 
Beith^ Q.C.:—If it were a bona fide gift for pious uses, I would not 
dispute the power.] Under the Sheeah Law. which in this respect 
differs from the Suni Law (see Baillie's Digest, Imameea, p. 244) 

there is no such rule as that the father may not make a bequest 
to his heir. 

As regards the Respondent’s claim, derived from her grand¬ 
mother, Bihee Loodhiin was not such a married wife of Rajah 
Deedhar Hossein as would be entitled to succeed to any portion of 
his property had he died intestate. There is no proof that she 
stood in any different position from the other four concubines or 
temporary wives. In the Sheeah books it is laid down that such 
wives do not inherit. Baillie's Digest. Imameea, p. 44,and p. 344. 
Hven if Bthee Loodhun had any right as a truly married wife, all 
she would have been entitled to would have been one-fifth of a 

two annas share, equal to one-fortieth, and not to a one anna 
share. 

Beithy Q.C., and Doync, for the Respondent :— 

It appears from the evidence that Rajah Enayut Hossein was 
from a date anterior to his fathers death endeavouring to per- 
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petrate fraud; that such attempts culminated in the compromise 
which has been set aside by the lower Courts. Four points are left 
open for discussion, consequent upon the setting aside of the com¬ 
promise ; viz., the question of the validity of the deed of gift, and 
of the will ; the question whether the Respondent’s father sur¬ 
vived his brother, and the extent of the share (if any) to which 
she was entitled through Bibee Loodun. Upon the first point, an 
ordinary hibbanamah, or deed of gift, necessarily requires seisin 
of the donee, /.e., a complete transfer of possession in order to its 
validity. An exceptional deed of gift, a hibba-bil-ewaz, is subject 
to conditions of a different nature ; if bona fide^ it does not require 
seisin. It is a kind of exchange or sale. In that case there must be 
an intention of the donor to divest himself of the property, and 
to pass it to the donee ; and on the part of the donee there must 
be actual bona fide consideration given. Upon the evidence it is 
clear that no consideration did in fact pass as stated in the deed 
of gift, and no possession was obtained under it during Deedar 
Hosseins lifetime. A declaration by the donor to Mr, Penny that 
he had received it beforehand, is not sufficient evidence to be relied 
upon. Bnaytit Hossein^ in 1841, petitioned the Collector for 
mutation to him of I he one-third of what he, without alleging 
possession given to him, stated that he had been constituted pro¬ 
prietor by the deed of gift. Deedar Hossein himself objected that 
he had never received consideration, and had no intention of part¬ 
ing with possession during his lifetime. Possession, in fact, was 
not actually given until the mutation of names in April, 1844. 
See Macnagiiten's Principles of Mahomedan Law, “Of Gifts,** c. v. 
ss. 3, 11, and 14 ; Precedents, case vi., on p. 201 ; Hedaya, vol. iii. 
p. 306, bk. XXX., c. 2. 


Then as respects the will, it is contended on the other side that 
inasmuch as it purports to create a trust for pious uses it is valid. 
But on the whole scope of it the son takes a beneficial interest, it 
creates a perpetual trust, with power to interfere with the ordinary 
devolution of interest according to Mahomedan Law. [Cowie, 
Q.C.:—I only argued that the Avill was good as respects one-third 
of the property comprised in it,] It was invalid so far as it pur¬ 
ported to prefer the eldest son to the younger children, and other 
heirs or sharers of Deedan Hossein*s estate, whether under cover of 
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a trust for pious uses or not, inasmuch as it was not assented to 
by the heirs. See Macnaghfen^s Principles of Mahomedan Law, 
c. vi., of Wills, 

As respects the status of Bthec Loodhuti^ the onus is on the other 
side to shew that she was in an exceptional position. Unless 
proved to be a temporary wife, she must be deemed to be a wife 
with all the rights of a wife. The will describes them all as wives^ 
See Baillie^s Introduction to Imameea, p. xv. ; c. 2, of temporary 
marriage, as to dower, c. v. If there be no mention made to the 
contrary at the lime of marriage, it is permanent. [SIr Jamks 
W. COLViLE :—If the connection continue beyond the term of a 
temporary marriage, what is the status?] See c. 2, sect. 2 
p. 8 : After expiration of the period,” &c., &c., [Sir Mon¬ 
tague E. Smith :—That looks as if she were to continue a 
concubine.] In this case there is evidence of the acknowledg¬ 
ment of the son a legitimate by Deedar Hossein and although it 
does not necessarily follow that the mother was a wife, yet a pre¬ 
sumption arises to that effect which requires to be rebutted. Bibee 
Loodhun, however, lived for eighteen years a recognised mother of 
a legitimate child in the house of her son’s father. This is prima 
facie evidence of her being a wife. The presumptions of Maho¬ 
medan Law are in favour of marriage and in favour of legitimacy. 
See on Mahomedan Law, p. 61, c. vii., sec. 32; 

Khajah Hidayut Oollah v. Rat Jan Khannni (l). [Sir James 
W. COLViLE referred to Mussamut Jaruit-ooUButool v. Mussamut 
Hoseinee Begum (2), and SiR Montague E. Smith to Ra-wab 
Miilka Jchan Sahiba v. Mahomed Ushkurrce Khan (3).] 

Oowic, Q.C., replied. 

The judgment of their Lordships was delivered by 

Sir Egbert p. Collier :— 

This case, which fills a great mass of printed paper, and has 
occupied much time, finally resolves itself into a few points not 

attended with any very great difficulty. In order to make those 
points intelligible, a short history of the whole case appears to be 

fi) 3 Moore’s Incl. Ap. Ca. 295. (2) ii Moore’s Ind. Ap. Ca. 194. 

(3) Unreported, March 20, 1873. 


301 

J. c. 

1876 


Ranee 

Khujooroo- 

NISSA 

V, 

Mussamut 

ROUSHUN 

JEHAN. 


302 


INDIAN APPEALS. 


fL. R. 


j. c. 

1876 


Ranee 

khujooroo- 

ntssa 

V. 

MUSSAMUT 

kOUSHUN 

JEHAN. 


necessary. Rajah JOeedaf" Hossein died in 1841, possessed of half 
of the large zemindary of Soorjapore. He left five sons and five 
daughters. According to the contention of the one side he left 
five widows ; according to the contention of the other side he left 
one wife and four concubines. //ossem, his eldest son, pos¬ 

sessed himself of all the property of the deceased Rajah by virtue 
of two documents which he set up, and which will have to be 
referred to subsequently, one being a deed of gift as it is called, 
and the other a will, both dated the 18th of November, 1839, 
about two years before the death of the Rajah. 

The first document purported to convey to Enayut one-third of 
the zemindary. The will may be shortly described as giving to 
Enayut Hossein a third of what remained, burdened with a trust of 
a somewhat indefinite character for pious uses, but with a bequest 
of the residue after those pious uses had been satisfied to the 
beneficial use of Enayut himself. Enayut was put into possession 
of the whole of the landed property, and it was directed that the 
other children were not to be enabled to sell or dispose of their 
shares in any way. Enayut was to pay them certain annuities, 
which he does not appear to have done, and it was only of the per¬ 
sonal property that a division was directed in accordance with the 
Mahomedan law. By virtue of these documents Enayut took 
possession of the property of his father, and appears to have re¬ 
duced the other members of the family to a state of poverty. He 
struggled for some time to obtain mutation of names, in pursuance 
of these documents. The mutation was opposed by other members 
of the family, but was finally obtained in 1844 upon Enayut giving 
security. After that time some abortive suits were instituted by 
diflerent members of the family in forma pauperis ; but the first 
proceeding necessary to notice at all at length, is a suit instituted 
by Khoohunissa who was the widow of Nuzeeroodeen, the third son 
of Rajah Deedar Hossein, in 1852, as guardian and protector of her 
infant daughter Roushun Jehan (the present Plaintift), to set aside 
both the deed and the will, and to obtain possession on behalf of 
her daughter of a fourteen annas share (the daughter's share) of 
the property of Nuzeeroodeen, She appears to have also brought 
a suit for the other two annas on her own behalf. 

This suit came to be heard before Mr. Loch, who was the Judge 
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at Ptiriteah in 1855. His decision was to the eflect that both the 
documents, the deed and the will, were in fact executed by the 
Rajah Deedat^X that the deed was valid, but that the will was 
invalid because it had not obtained the consent of the heirs other 
than Enayuty which according to his view of the will was necessary 
by the Mahomedan law. Enayut Hosseiu appealed against that 
decision, and Khoobunissa would have had an undoubted right to 
her cross appeal but for what subsequently transpired. Pending 
this suit, which was decided in 185 5, Enayut Hossein had insti¬ 
tuted a cross suit against Khoobtitiissa for the purpose of carrying 
into effect an alleged compromise to which he said she was a 
party, he alleging that she had received some Rs.31,000, and had 
executed a document compromising the suit in his favour. This 
she denied. Issues were raised upon it, and this case came on for 
trial in August, 1856, rather more than a year after the other 
decision. Put on the 30th of August of that year a compromise, 
which in some respects may be undoubtedly called a real com¬ 
promise, was come to. Khoobunissa then filed a document, in 
which she declared that she would not any longer contest the 
questions between her and Enayut Hossein ; that she had received 
certain money from him, and agreed altogether to his terms, and 
in that document there was a statement that her daughter Roushun 
Jehan assented to this compromise. Roushun Jehau also 

represented as a party to the transaction, and as asserting herself 
to be of age. The compromise was given effect to by Mr. Loch ; 
it was also given eflect to by the Sudder Dewanny Adawlut 
Court, which dismissed the appeal, and gave a decree in the terms 
of it in December, 1856. 
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Roushun Jehany the present Plaintiff, in 1859 married Syud 
Ahmed Rezay a member of the other branch of the family, who 
possessed the half of the pergunnah Soorjapore other than that 
which was held by Deedar Hossein ; and in 1860 she filed a suit, 
in which she asserted that she was no party to and had no know¬ 
ledge of the compromise between Enayut and her mother, and 
that it was effected by fraud and collusion on the part of bolh of 
them. She prayed that that compromise might bo set aside, and 
she prayed in substance for a review of the judgment of Mr. Loch, 
so far as it was against her. She made also three further claims; 
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the first to a share derived by her father from his brother Edoo 

Hosseiut who had died before him ; the second to a share in right 

of her grandmother. Bibee Loodhtittf whom she alleged to have 

been a wife of Decdar" Hossein. She thirdly claimed that there 

should be added to the whole zemindary property a portion which 

# _ 

Enayiit Hosseiii had recovered by a decree of this Board against 

the RezaSy in respect of the right of his grandmother Ranee 

Sximrce. It may be as well at once to dismiss this part of the 

case, by stating that it is not now denied on the part of Enayut 

that he recovered this sum, not in his own right, but as a trustee 

for all the other members of the family. 

This suit appears to have been deplorably dealt vvith in the 
inferior Courts of India, It came first before Beaufort^ who 
framed a certain number of issues, and proceeded as far as deciding 
the issues in bar. Then it came before Mr. Biych, who upset all 
that Mr. Beaujort hsid done, and dismissed the suit altogether in 
a summary manner, on the ground that the cause of action was 
not stated with sufficient precision. The High Court set this 
mistake right by remanding the cause to be retried ; whereupon 
it came before '^Ir. Simson, who had succeeded Mr. S«Vc/r. Mr. 
Simson, who seems to have very imperfectly apprehended the 
nature of the suit, framed an issue, which by no means decided it, 
and after his trial (if it can be so called) of the case, it came 
before the High Court again, and was again remanded. This 
occurred in January or February, 1864, when a very careful and 
luminous judgment was given by the Chief Justice Sir Barnes 
Peacock and another member of the Court, which it is now neces¬ 
sary more particularly to refer to. The High Court, after stating 
that the case had not been properly tried or even apprehended, 
remanded it for the following issues to be tried, in addition to the 
one laid down by Mr. Simsoity which was as to the validity of the 
deed. “ 1. Was the Plaintiff of age according to the Mahomedan 
Law, independently of Regulation XXVI. of 1793, at the time 
when the alleged compromise was effected? 2. Did the Plaintiff 
execute the documents wliich purport to have been executed by 
her, or any and which of them ? 3. If so, was she induced to 

execute the same by means of fraud or misrepresentation ? 4. Was 
the compromise a fair one and beneficial to the Plaintiff ? 5. Did 
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the Plaintifl receive any portion of the money alleged to have 
been paid by the Defendant or any portion of the profits of the 
putnee talook ? 6, Did the Plaintiff's mother Khoohunissa receive 
the money ? 7. Were all or any and which of the receipts, alleged 
by the Defendant in his written statement to have been executed 
by the Plaintiff, executed by her? 8. Was the decree in the 
Zillah Court of Purneah of the 30th of August. 1856, establishing 
the receipt for the Rs. 31.400, obtained by fraud or misrepresenta¬ 
tion ? 9. Was the decree of the Sudder Court of the 10th of 


December, 1856, founded on the alleged compromise, obtained by 
fraud or misrepresentation ? 10. If not. was it binding on the 
Plaintiff as carrying out an arrangement beneficial to her, which 
her mother, as her guardian, was competent to enter into ?" The 
High Court proceed to say, “ These are the issues which we con¬ 
sider necessary for a proper determination of the Plaintiff's right 
to set aside the decree of the Sudder Court. It appears to us that 
this appeal is in the nature of a bill for a review of judgment, and 
therefore when the decree is set aside by virtue of a regular suit, 
the same rights will arise as if the Court upon review of judgment 
had set aside its own decree.** Then they go on to say : The 
above issues will apply of course to the Plaintiff’s claim only so 
far as affects that portion of Deedar Hossein's property which was 
the subject of the former suit, but they do not apply to the shares 
which belonged to her uncle and her grandmother, or to the share 
of the property recovered by the Defendant by the decree of the 
Privy Council. These are wholly distinct matters from that at 
issue before Mr. Loch, and therefore as to them we think it proper 
to lay down the following issues to be tried by the Judge.” Then 
come six more issues : “ 1. Did the father of the Plaintiff survive 
her uncle Edoo Hossein, and is the Plaintiff entitled to recover any 
and what portion of the share, if any, of her uncle Edoo Hosseiu 
in the estate of the Plaintiff’s late grandfather Rajah Eeedaf' 
Hossein ? 2. Did Edoo Hossein receive the allowance given by his 
father’s will, or assent toUhe will ? 3. Did the Plaintiff’s grand¬ 
mother, Mussamut Bibee Loodhun, alias Saeniah, succeed to any 
and what portion of the estate of Rajah Deedaf‘ Hossein 7 4. Did 
Btbee Loodhun take the allowance as alleged in the Defendant’s 

written statement ? 5. Is the Plaintiff entitled to recover 
VoL. III. 
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and what portion of Bihee Loodhun*s share, if any, of Rajah Deedar 

estate ? 6. Is the Palintift entitled to recover any and 
what portion of the one anna eight gundas share of the zemindary 
of Soorjapofey recovered by the Defendant under decree of the 
Privy Council dated the 11th of July, 1859 ?** 


All the first ten issues which related to the validity of the 
compromise in the suit which was heard before Mr. Lochy and 
came before the Sudder Dewanny Adawlut, were decided by the 
Judge, Mr. Muspt^atty before whom this case came on its remand, 
in favour of the Plaintift. With respect to the latter issues, the 
Judge found against the Plaintift upon the question of Edoo Hossein 
surviving his brother Nuzeeroodetty her father, and he found 
against her on the question of her right to succeed to any portion 
of the property of her grandmother Bihee Loodhtm. The case 
came on appeal before the High Court, who gave a very elaborate 
judgment in January, 1866, The High Court agreed with the ■ 
learned Judge of the Zillah Court in his finding on all the ten 
issues relating to the compromise, and there being two concurrent 
hndings upon these issues, which are questions of fact, their Lord- 
ships are by no means disposed to disturb them. Indeed, it has 
scarcely been argued that, giving effect to the rule on this subject» 
they should be disturbed. 


The High Court next came to the conclusion that the compro¬ 
mise being set aside, owing to fraud and collusion on the part of 
Enaynt Hossein, Enayut Hossein's right of appeal against 
Mr. Loch's judgment was not revived, whereas the right of appeal 
on the part of the Plaintifl Roushun Jehan was revived. From 
that finding their Lordships differ. It appears to them that the 
effect of setting aside the compromise was to remit both parties to 
their original rights, and that if the Plaintiff is to be allowed to 
be heard to appeal against so much of the decision of Mr. Loch as 
is against her, Enayut Hossein ought to be heard to appeal against 
so much of the decision as is against him. The High Court 
further affirm the decision of Mr. Loch on the subject of the will, 
which was in favour of the Plaintift, but they reverse his decision 
so far as it concerns the deed, which was against her. Further, 
they reverse the decision of Mr. Muspnaft upon the two questions 
of the right of the Plaintiff to succeed to Edoo Hossein, and her 
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right to succeed to her grandmother. The case, therefore, reduces 
itself to four questions,—first, the validity of the deed ; secondly, 
the validity of the will ; thirdly, the survivorship between Edoo 
and Nttzeeroodeen ; and, fourthly, the Plaintiff's right to succeed 
to her grandmother. 

The policy of the Mahomedan law appears to be to prevent a 
testator interfering by will with the course of the devolution of 
property according to law among his heirs, although he may give 
a specified portion, as much as a third, to a stranger. But it also 
appears that a holder of property may, to a certain extent, defeat 
the policy of the law by giving in his lifetime the whole or any 
part of his property to one of his sons, provided he complies with 
certain forms. It is incumbent, however, upon those who seek to 
set up a proceeding of this sort, to shew very clearly that the 
forms of the Mahomedan law, whereby its policy is defeated, have 
been complied with. 1 here is no question of the execution by 
Rajah Deedar Hossein of this deed giving one third to his son 
Eudyut on the 10th of November, 1839. The deed was either—— 
to use Knglish expressions—a deed of gift simply, or a deed of 
gift for a consideration. If it was simply a deed of gift without 
consideration, it was invalid unless accompanied by a delivery of 
the thing given, as far as that thing is capable of delivery, or, in 
other words, by what is termed in the books a seisin on the part 
of the donee. In their Lordships’ judgment there was no delivery 
of this kind. Even assuming that although the estate was under 
attachment, a sufficient seisin in it remained to the donor which 
he could impart to the donee, still it appears by the evidence of 
Mr. Per'ry, which is treated as trustworthy on both sides, that in 
point of fact Rajah Deeday' Mossein remained in receipt of the 
rents and profits of the property until his death. Therefore if 
the deed were a mere deed of gift there was not that delivery of 
possession which was necessary to give it effect by Mahomedan 
law. A question which was touched upon, though not much 
argued, viz., whether the doctrine of Mahomedan law relating to 

confusion of gifts” applied, appears not to arise, as there was no 
delivery of possession. 

But it was contended that this was a deed of gift for a con¬ 
sideration, and therefore that the delivery of possession was not 
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necessary. It was, however, conceded that in order to make the 
deed valid in this view of the case, two conditions at all events 
must concur, viz., an actual payment of the consideration on the 
part of the donee, and a bona fide intention on the part of the 
donor to divest himself in presenti of the property, and to confer 
it upon the donee. Undoubtedly, the adequacy of the conside¬ 
ration is not the question. A consideration may be perfectly 
valid which is wholly inadequate in amount when compared with 
the thing given. Some of the cases have gone so far as to say 
that even a gift of a ring may be a sufficient consideration; but 
whatever its amount, it must be actually and bona fide paid. 


Upon ih^ subject of consideration there is the evidence of Mr. 
Perryt who was present at the time of the execution of the 
document, who says that the Rajah admitted that at Some previous 
time he had received the consideration. There is the evidence of 
Enaytit Hossein himself, who speaks to having paid the consider¬ 
ation* although he does not condescend to any particulars; and 
there is the evidence of one or two other witnesses, who speak of 
the consideration being given at the time of the execution, which 
appears scarcely reconcilable with the evidence of Mr. Pet^ry, 
But the whole transaction must be looked to. Mr. speaks, 

as far as his knowledge is concerned, of the deed remaining in 
the possession of Rajah Deedar" Hosseifiy although no doubt there 
is some evidence to the opposite eflfect. But it is certain that no 
proceeding was taken for obtaining mutation of names for more 
than twelve months after the execution of the deed, A petition 
was presented on the 16th of March, 1841. purporting to be on 
the part of the Rajah, and requesting a mutation of names, and 
there was another by Enayut on the 3rd of May of that year. 
But, on the 19th of June of that year, the Rajah Deedar presented 
a petition altogether repudiating the transaction, declaring that 
he had received no consideration money whatever, that it was no 
intended that any transfer should take place until after his death, 
and praying that the mutation of names should not be effected. 
On being questioned what his real wishes were, he still persisted 
in declaring his wish that Enayut should not be substituted for 
him in the books of the Collectorate. It is true that on the 19th 
of November, 1841, a petition was laid before the Collector, pur- 
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porting to come from Deedar' Hossein, in which he set up the 
transaction, declaring that he had received the consideration 
money, and desiring that the name of his son should be entered, 
but that was several days after he Avas dead. He died on the 15th. 
The petition was dated on the 14th, received on the 19th, and the 
Collector very properly declined to act upon it. No evidence was 
given as to the state of the Rajah when he executed this petition, 
so shortly before his death (if indeed he did execute it), although 
Rajah BnaytU Hossein and Heera Lall^ the mokhtar who was con¬ 
cerned in it, either of whom could probably have given informa¬ 
tion on the subject, were not examined as Avitn'^sses in the cause. 
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Taking into consideration all these circumstances, their Lord- 
ships ha\'e come to the conclusion that the transaction set up on 
behalf of the Defendants Avas not a real one. that no real conside¬ 
ration passed, that there was no intention on the part of the Rajah 
to part with the property at once to his son, but that both father 
and son were endeavouring to evade the Mahomedan laAv, by 
representing that to be a present transfer of property which Avas 
intended only to operate after the father’s death. Their Lord- 

ships therefore agree with the High Court in their view of the 
effect of the deed. 


The next question arises as to the will. It was found as a fact 
by Mr. Loch that the heirs had not consented to this will ; and 
with that finding their Lordships are satisfied. But it was argued 
by Mr. Co-wie, first, that the will did not require confirmation ; 
secondly, that at all events so much of it as gave one-third to 
Enayiit Hossetn for pious uses was not in contravention of Maho¬ 
medan law, and was therefore valid without confirmation. The 

e ret of the will is, in the first place, to declare Enayut Hossein 
t e executor and representative of Deedar, and to direct him to 
after the zemindary, and so forth. Then follows this pas¬ 
sage : I divide the remaining two-thirds now under my posses¬ 
sion, uninterfered and unconcerned by any one else, into three 
portions. One portion to be laid out as the executor may think 
proper for the testator’s welfare hereafter, by charity and pilgrim- 
ge, and keep up the family usage, namely, the expenses of the 
osque and tazeeadaree of the sacred martyrs, and for the comfort 
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of the travellers, the surplus amount to be appropriated by him¬ 
self, the executor.” Then it goes on to say, from the other two- 
thirds “ he shall keep everyone by his good conduct and affection 
contented and satisfied. It is also necessary for all peisons having 
rights, heirs, and friends connected with me to obey the said 
executor and consider him my representative.” Then further : 
“ None of the heirs have power to sell or divide the landed pro¬ 
perty mentioned in the will.” This will, in its general scope, 
appears to their Lordships to be in contravention of Mahomedan 
law. With respect to the limited contention, that it may be sup¬ 
ported with respect to the devise of the one-third share, it ap¬ 
pears further to their Lordships that the devise, considering the 
vague character of it. and that the beneficial interest is left to 
Enayut Hossein after he has devoted what he may deem sufficient 
to certain indefinite pious uses, is in reality an attempt to give, 
undeY colour of a religious bequest, an interest in one-third to 
Bnayut Hossein, in contravention of Mahomedan law. 

The survivorship between Edoo and Nuzeeroodeen is a question 
made by no means clear on either side. Mr. Muspratt appears to 
have decided it almost, if not entirely, upon the ground that 
Enayut Hossein put in certain proceedings in forma paupeHs, the 
petition to sue and other documents, purporting to have been 
executed by Edoo in 1845. If he did then execute them, un¬ 
doubtedly he had survived his brother, who died in January or 
February, 1844. There appears to have been oral evidence on 
both sides; on the one side, that Edoo lived until 1845, on the 
other, that he died some time in 1843, a few months before his 
brother. The judgment of the High Court appears to be in effect 
that after a very careful consideration of these documents, after 
directing various searches for the originals, of which attested 
copies were produced, which searches proved fruitless, they have 
come to the conclusion that these documents are not genuine. 
Their Lordships do not feel that sufficient is laid before them to 
satisfy them that the High Court were wrong in that decision. 
These documents being rejected as fabricated, the Court say in 
substance that they credit the testimony of the Plaintiff rather 
than that of the Defendant, who had shewn himself capable of 
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fabricating documents, and that they do not in this question be¬ 
lieve witnesses who on other parts of the case had not been 
believed. 

Under these circumstances, whatever might have been their 
Lordships* view if the case had come before them as a tribunal of 
first instance, they do not think that sufficient ground has been 
shewn for reversing the decision of the High Court. 
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There remains the question of the right of the Plaintiff to suc¬ 
ceed to Bibee Loodhun^ and that depends upon whether Bibee 
Loodhun was merely a concubine or a wife. It is an undisputed 
fact that Nuzeeroodeeuy the son of Bibee Bootihun, was treated by 
his father and by all the members of the family as a legitimate 
son. It is not that he was on any particular occasions recognised 
by his father, but that he always appears to have been treated on 
the same footing as the other legitimate sons. This of itself ap¬ 
pears to their Lordships to raise some presumption that his mother 
was his father s wife. That such a presumption arises under such 
circumstances appears to have been laid down in a case which has 


been referred to, Khajah Hidayut Oollah v. Hai Jan Khanum (l). 

in which Dr. Lnshington, who delivered the judgment of this 

Board, makes this observation (2): “The effect of that appears to 

be. that where a child has been born to a father, of a mother 

where there has been not a mere casual concubinage, but a more 

permanent connection, and where there is no insurmountable 

obstacle to such a marriage, then, according to the Mohomedan 

law, the presumption is in favour of such marriage having taken 

place. In this case there is no evidence that Bebee Loodhnn was 

a woman of bad character, or that her connection was merely 

casual. She appears to have lived in the house at all events up 
to the death of the Rajah. 


The same doctrine was laid down rather more strongly in a 
recent case, which came before this board on the 20th of March. 
1873. In the case of Newab Mulka Jehan Sahiba v. Mahomed 
Ushkurree Khan,z.c^^^ from Oudh, and a Sheeah case, their 
Lordship say: This treatment of the daughter by the Appel¬ 
lants"—that IS to say, the treatment of the daughter as a member 


(1)3 Moore’s Ind. Ap. Ca. 295. 


(a) Page 318. 
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of the family,—“affords a strong presumption in favour of the 
right of her mother to inherit from her.** The question there 
was whether the mother, who was said to be a slave girl, inherited 
^rom her daughter, whom she survived, the same question which 
would have arisen in this case if Bibee Loodhun had survived her 
son Nuzecyoodeen. Their Lordships go on to say, after noticing 
various acts of acknowledgment of the legitimacy of the child : 
“After these acknowledgments, Mulka Jehan and the Appellants 
who act with her ought in their Lordships’view to have been pre¬ 
pared with strong and conclusive evidence to rebut the presump¬ 
tion raised by their own acts and conduct ; and in the absence of 
such evidence, they think the presumption must prevail/' 


It appears to their Lordships, therefore, that the undoubted 
acknowledgment by the father and by the whole family of the 
legitimacy Nzizeeroodeen rzxses some presumption of the mar¬ 
riage of his mother. But it is said that that presumption is 
rebutted. The evidence chiefly relied upon for that purpose is 
the will of the Rajah, in which undoubtedly there is this expres¬ 
sion : “For the maintenance of four female servants monthly, 75 ; 
annually 900,” and Bibee Loodhun does appear to have been one of 
those female servants there mentioned. At the same time, it is 
to be observed, this expression occurs only in the schedule; 
whereas in a part of the will preceding that schedule there is 
this expression : “ The shares of the executor and of the sons, 
daughters, and wives of the testator and other claimants from the 
estate fixed annually at,” so and so ; and the subsequent provision 
for the maintenance of every female servant appears to be an 
expansion of that paragraph in which they are spoken of as wives. 

But further, there is the undoubted acknowledgment by Enayut 
Hossein himself of Bibee Loodhun being a wife, inasmuch as when 
Khyroonissa the principal wife brings a suit against him, Enaytd 
Hossein objects, on the ground that Bibee Loodhun, one of the 
other wives, is not joined. 

Under these circumstances, it appears to their Lordships that 
there is evidence not only from the acknowledgment of Nuzeefoo- 
deen^s legitimacy by the family, but from the admission of Enayut 
Hossein, tha.t Bibee Loodhun was a wife, and not merely a servant. 
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It is indeed alleged that she was what is called a temporary wife, 
and among the Sheeah sect there appears to be a power of taking 
a mere temporary wife. But it is to be observed that there is no 
evidence of her marriage being what is called a temporary mar¬ 
riage. and indeed the witnesses who seek to impugn the marriage 
on the part of the Defendant speak of Bibee Loodhun not as a tem¬ 
porary wife but as a mere servant. The question, therefore, seems 
to be not whether she was a temporary wife in the sense attached to 
that term in Mahomedan treatises, but whether she was a wife or 
whether she was a mere servant. On the whole, their Lordships 
concur with the 6nding of the High Court. The evidence pre¬ 
ponderates that she was a wife and not as a mere servant, though 
no doubt a wife of an inferior order. 

A question further arose as to the amount of the share which 
the Plaintift would be entitled to, assuming that Bibee Loodhun 
was a wife, and it would certainly seem that her share would only 
be a fifth of an eighth, that is, a fortieth share ; whereas she ap¬ 
pears to have received something more by the decree of the Court, 
But it is to be observed that this in a great measure is a matter 
of detail, and possibly a clerical error or miscalculation, which 
might have been set right on an application to the High Court, 
and that in fact the High Court did invite applications for the 
purpose of remedying errors of this kind. 

The result is, that with the exception of the slight variation of 
amount in the case ofthe claim oiMussanint Bibee Loodhun^ their 
Lordships will humbly advise Her Majesty to affirm the decree of 
the High Court, and to dismiss this appeal with costs. 

Agents for Appellant ; J. H. &. hi. B. Henderson, 

Agent for Respondent : T. L. Wilson. 
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ACT VIII. OF 1859, sects. 201, 205. 206. 216, 236 : 
See Execution ok Decree. 

-sect. 246: See Mitakshara Law. 

-sects. 2o6, 257. 376 ; REVIEW OF ORDER 

disallowing Objecitons to Sale in 
Execution. 

-sect. 327 : Se^ SETTING ASIDE AN AWARD. 

ACT XIV, OF 1859, sect 1, cl. 12 : St^e lAMlTA- 
TION. 

-sects. 11,12 ; See Mitakshara I-aw. 

ACT 24 A 25 VICT. c. 104. s. 15 : See REVIEW OF 

Order disallowing objections to 
Sale in Execution. 

ADOPTION : See Hindu Law. 2 ; Hindu Will. 
AGENCY : See CONTRACT. 

ALIENATION BY CO SHARER OF UNDIVIDED 
SHARE : Sec MITAKSHARA Law. 

APPEAL FROM ANSWERS BY A FULL BENCH • 
See Mitakshara Law. 

APPLICATON OF CY PRES DOCTRINE WHEN 

TO bequest is also 

TO CHARITY : See WILL. 

Authority TO adopt granted by a 

minor : .sVc- Hindu widow 
avoidance of contract : av.- Duress. 

cause of action : 6 Vv PLAINT. 

CESSION OF BRITISH TERRITORY.] I„ the 
Vz-o^to th =^’Jbject in its entirety since 

Uor®and''in‘^^"h-''h ad.ninistra- 

"uoirvrsfon jurisdiction, subject only to Jhe 

Pomica riJn'''"*’ ■'^euJations of the A'aiiyu'ar 

British (’r, Leen ceded to the 

Sr th. T"'"' " *8*5 had been placed 

Couns of J^if'^^fhction of the British 

Lourts of the fiomhiy Presidency. In 1848 

frlSfh IT by "he 

British Government to the Thakoor. which by 

42 


CESSION OF BRITISH TERRITORY— 

mutual agreement, dated the 23 rd of October, 
i 860 , was cancellfed, and thereunder the British 
Government conceded as a favour, not as a right, 
the transfer of Gangli and other territories from 
the district of Gogo which was subject to the regu¬ 
lations, to the districts under the control of the 
^atlywar Political Agency. Delay having arisen 
in completing this transfer, the Governor General 
in Council, on the 31 st of May, 1865 , authorized 
its completion, “ Her Majesty’s Secretary of State 
having decided that /Cattyawor was not British 
territory.” Thereafter, on the 29 th of January. 
1866 , it was notified in effect, in the Bombay Go¬ 
vernment Gazette that G&nglt, by reason of the 
cession thereof by the British Government to the 
1 hakoor of Bhouniuggitr, was removed from and 
after the 1 st of February of that year from the 
jurisdiction of the Revenue, Civil, and Criminal 
Courts of the Bombay Presidency. And on the 
4 th of January, 1873 (after the /ndian Evidence 
Act, 1872 , had come into force), it was notified in 
effect in the Indian Gazette that Gangli was, on 
the 1 st of February, 18 C 6 , ceded to the state of 
Bho-onuggur .—Previous to the notification in 1866 , 
a decree for redemption of mortgaged land situate in 
Gangli was made by the British Court of Gogo, 
and reversed by the Judge of Ahmedabod -, the case 
being subsequently remanded by the High Court 
at Bombay to the Judge, who thereupon restored 
the original decree, notwithstanding that in the 
interval the first-nieniioned notification had ap¬ 
peared. The High Court confirmed this order, 
holding the notification to be insufiicient to prove 
a transfer of jurisdiction. In review of this order, 
the High Court confirmed the same, on the ground 
that it ^\as beyond the power of the British Crown, 
without the concurrence of the Imperial Parliament 
to make any cession of territory within the juris¬ 
diction of any of the British Courts in India in 

time of peace to a foreign power:—//c-A/by their 

Lordshipi, that the appeal from this last-mentioned 

ortler passed in review must be dismissed_The 

jurisdiction of the CovirLs of the Bombay Presi¬ 
dency over Ganglt rested in 1866 upon British 
statutes, and could not be taken away or altered 
fas long as Ienuined J^ritish territory) so 

as to substitute for it any naiite or other extra¬ 
ordinary jurisdiction. except by legislaticn in the 
manner contemplated by those statutes_The 
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CESSION OF BRITISH TEERITOEY— 

tiansfer of British territories from ordinary British 
jurisdiction to the supervision laws and regula¬ 
tions of a political agency, by excluding such ter¬ 
ritories from the British regulations and codes 
theretofore in force therein, and from the juris- 
diction of all British Courts theretofore esta¬ 
blished therein, with a view to the substitution of 
a native jurisdiction under British supervision 
and control, cannot be made without a legislative 
Act.—Such transfer of jurisdiction, even if valid, 
would not amount to a cession of British territory 
to a native State ; nor would it deprive the Crovyn 
of its territorial rights over the transferred dis 
tricts, or the persons resident therein of their 
rights as British subjects. Although their Lord- 
ships entertained grave doubts (.to say no more) 
as to the concurrence of the Imperial Parliament 
being necessary to effect such cession of territory, 
yet such cession is a transaction too important in 
its consequences, both to Great Britain and to 
subjects of the British Crown, to be established by 
the above decision attributed to the Secietary of 
State, or by any uncertain inference from equivo- | 
cal acts. Damodhar Gordhan Deoraw kanji 

[102 

COMMISSION during AGENT’S LIFETIME : 

See CONTRACT. 

COMPENSATION See CONTRACT. 
CONCURRENCE OF IMPERIAL PARLIAMENT : 

See CESSION OF BRITISH TERRITORY 
CONSENT BY BENAMEEDAR : See PLAINT. 

CONSENT OF SAPINDAR IN UNDIVIDED 

family : See HINDU LAW. 2 - 
CONTRACT.] By an agreement dated the loth 
of June, 1857 , the Appellant and others entered 
into a partnership for the purpose of establishing 
a factory for the manufacture of cotton twist; 
and thereby entrusted the whole management of 
the said factory to the Appellant during his life. 
The 4 th clause thereof ran as follows ; “ All we 
shareholders having agreed to make this settle¬ 
ment, that in return for the trouble you have been 
at in getting up this factory we have appointed 
you for your life the agent or broker of this fac¬ 
tory. as to that it is to be understood as follows : 
Whatever cotton may have to be purchased for 

this factory do you purchase ; and whatever yarn 
may be made in this factory all that do you sell; 
and for whatever you may sell on account of the 
factory do you duly receive from this company 
the commission at the rate of 5 per cent, during 
your lifetime.” A decree for dissolution and 
winding-up of the said co-partnership having been 
obtained by some of the co-partners on the ground 
that the same could not be carried on profitably ; 
the Appellant contended that he was entitled to 
compensation in respect of his said engagement:— 
rieUi, that mere being no agreement by the co¬ 
partners to renounce their right of dissolution, or 
to pay compensation if they exercised such right; 
even if the partnership were originally intended 
to exist during the Appellant's life, the Appellant 
was not entitled to compensation. COWaSJeE 
NaNABHOY V, Lallbhov Vullabhov and 
Others [200 

CUSTOM: .St^t’UuDH Proclamation in 1858 . 


DEED OF GIFT : See MaHOMEDaN Law. 
DISTRICT COURTS MENTIONED IN THE 
REGISTRATION ACT SUBJECT TO 

superintendence of high court 

See Registration act of 1871 . 

DURESS.] The agent of the Respondent while 
in custody upon a charge of stealing timber, and 
in order to get rid of that charge, made an agree¬ 
ment to purchase the said timber from the Ap¬ 
pellant On behalf of his principal at a price 
considerably beyond its value :— Ueld^ that the 
Respondent might repudiate the agreement, as 
having been made by his agent without authority 
and when under duress : and was entitled to re¬ 
cover as damages certain moneys paid, and the 
value of certain elephants delivered thereunder, 
less the value of tne Appellant’s timber, of which 
the Respondent obtained or might have obtained 
possession.— Semble. although by the law of Eng- 
/and, if a man is under lawful imprisonment for a 
civil debt, an agreement which he makes while 
subject to that constraint is not by reason of his 
being so subject to it capable of being avoided, 
provided that it is not unconscionable; yet im¬ 
prisonment in a country where there is no settled 
system of law or procedure, and where the judge 
is invested with arbitrary powers, is duress which 
will avoid a contract made under such circum¬ 
stances. MOUNG SHOAY ATT 2 /. KO BYAW [61. 

ESCHEAT : See HINDU LAW. J. 

EXECUTION OF DECREE.] The Appellant having 
obtained a decree for money, sued to recover the 
unsatisfied balance thereof from the Respondents, 
alleging that the property of the deceased judg¬ 
ment debtor (being one-seventh share in the legacy 
of his father), was in their possession. He prayed 
that after due inquiry, adjustment of accounts, 
and the determination of the value of the said 
legacy out of the share which might be found due 
to the judgment debtor, the above-mentioned 
balance might be decreed with interest and costs : 
— Held, that the decree did not vest in the Appel¬ 
lant a right to the property sued for, and conse- 
queiUly that he could not maintain this suit. The 
proper mode of enforcing a decree is that pointed 
out by the Code of Civil Procedure, namely, by 
execution and sale, «>r by execution and attach¬ 
ment and the appointment of a receiver under 
sect. 243 lo collect the property. Where the Legis¬ 
lature has prescribed a particular mode of enforc¬ 
ing a right created by a decree, the possessor of 
that right is bound to follow the procedure 
prescribed, and no other. MIK2A MAHOMED AGA 
ALI khan BaHADOOR v , THK WIDOW OF 
BaLMAKUND. [241 

GIFT : See HINDU WILL. 

GIFT TO CHARITY WHICH HAS CEASED TO 
EXIST : See WILL. 

HINDU LAW.J The grantee from a Hindu ze¬ 
mindar of an ordinary mokurreree istimraree 
tenure having died without heirs, the Crown, by 
the general prerogative, was held entitled thereto, 
subject to payment of the rent reserved.—The mo- 
kurreree, though carved out of a zemindary, being 
an absolute alienable interest therein, could not 
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HINDU LAW — continut'd. 

have reverted to the grantor ; and there is no au¬ 
thority upon which the power of taking by escheat 
can be attributed to him ; for the principles of 
English feudal law are clearly inapplicable to a 
Hind u zemindar.— of MasuUpatam v. 
Cavaly Veucata iVarraituipah (8 Moore’s Ind. Ap. 
Ca. 500) approved. Kanee SONET KOWAR v. 
Mirza Himmut Bahadoor, mussumat His- 

MULLAH JiEGUM {alias NUNHOO SaHIRA), AND 

Mussumat Sahibzadee Begum • - [92 

2 . -- The Hindu zemindar of Cltinnuki- 

midy^ an hereditary impartible zeniindary, died 
without legitimate male issue, leaving a \Yidow. 
The Appellant, his undivided half brother, was 
placed in possession by the Collector as successor 
to the deceased ; the Governmeni claiming to no¬ 
minate a successor in the case of zemindaries for 
which, though permanently settled, no permanent 
sunnail had been issued.—Thereafter the widow 
adopted the Respondent as a son of the deceased, 
in pursuance of his alleged written authority in 
that behalf, and with the consent of the natural 
father of the Respondent, himself a sapinda of the 
deceased, though separate in estate from him—In 
a suit brought by the Respondent, by his adoptive 
mother and guardian to recover the zemiiidary 
with mesne profits :—//<'/</, that there was no 
foundation for the claim of the Government to 
nominate a successor, and that it was settled law 
that the title to the zemindary is to be determined 
by the ordinary law of succession.—The 

gapury Case (Law Rep i Ind. Ap. 282) approved. 
— ffdd, also, that the authority to adopt was 
genuine, and sufricient to validate the adoption.— 
Otherwise, the assent given by one separated and 
distant sapinda (himself the father of the child 
taken in adoption) did not in fact purport, and 
was not in law sufficient to authorize the adoption. 
—Although, according to the law of Madras, a 
widow not having her husband’s permission may 
adopt a son to him, if duly authorized by his kin¬ 
dred ; yet the requisite authority is, in the case of 
an undivided family, to be sought within ilie 
family, even though the p.articular property de¬ 
volving upon the adopted son is to be held in 
^veralty, and not in comparceny — The Ramnad 
Moore Ind. Ap. Ca. 269) approved.— 
rhetr Lordships m discussing the evidence re¬ 
specting the genuineness of the alleged authority 

to adopt, observed that the proper object of a judg¬ 
ment Is to support by the most cogent reasons that 
suggest themselves, the final conclusions at which 
the Judge has conscientiously arrived. That ob¬ 
ject is defeated by the Judge elaborately recording 
the fluctuations of his mind from day to day in re¬ 
ference to the witnesses, the evidence, and the 
arguments. It is a substantial objection to such 
judgment, that it does not dispose of the question 
as It was presented by the parties, .r. ,,-here it 
finds a particular signature to be a forgery, which 
both sides admit to be genuine. SRI RaGhuna- 

dha e/. Sri Hrozo Kl.SHOKO - . [154 

HINDU MITAKSHAKA LAW r OUDH Pko- 
CLa.MATION in 18^8, 

HINDU WIDOW.] A Hindu widow is entitled to 
sue to set aside an adoption by her daughter-in- 
law, in respect of the reversionary interest in her 
deceased son s estate, contingent on her surviving 


HINDU WIDOW— coutiuned. 

her da-ighter-in law ; but gitasre as to the effect of 
any decree obtained by her, having regard to her 
remote and contingent interest, in binding other 
reversior.ers.—Although under Reg. X. of 1793 a 
disqualified proprietor is prohibited from giving 
authority to adopt and from actual adoption, ex¬ 
cept with the sanction of the Court of Wards ; yet 
by sect. 3j the operation of the regulation is con¬ 
fined to persons who are under the guardianship 
of the Court of Wards.— Scmble, a valid authority 
to adopt can be granted by a Hindu minor who is 
not under the Court of Wards, and has attained to 
years of discretion according to the Hindu law. 
Jumoona Dassya CHOWDHRANI V . Bama- 
sooNDERAi Dassya Chowdrani • • [72 

HINDU WILL ] G,, a childless Hindu, by his 

will directed as follows : ‘ And as I am desirous 
of adopting a son, I declare that I have adopted 
A'., third son of my eldest brother. My wives 
shall perform the ceremonies according to the 
Shastras, and bring him up, and until that adopted 
son comes of age, those executors shall look after 
and superintend all the property moveable and im¬ 
moveable, in my own name or henami, left by me, 
also that adopted son. When he comes to matu¬ 
rity the executors shall make over everything to 
him to bis satisfaction.” . . . . “ God forbid, but 
should this adopted son die. and my younger 
brother Nilruttiin have more than one son, then 
my wives shall adopt a son of his. If at that time 
Milruttun has not a son eligible to adoption, they 
shall adopt another son of Sarodu, and the wives 
and executors shall perform all the afore mentioned 
acts. —In a suit by one of Gfs widows, as heir of 
her husband, to set aside his will and recover half 
of his properly .it appeared that the above-mention- 
ed ceremonies had been performed by one widow 
only : -//eld, that according to the true construc¬ 
tion of the will (which was established by the 
evuKnce there was a gift of his property by the 
testator to a designated person, independently of 
the performance of the ceremonies.— 
whether the performance of the ceremonies was 
essential to the completeness of the adoption ; and 
It so, whether one widow was effectually empow¬ 
ered to perform them. .Mdhoomoni Debya V 
Saroda Pershad Mookerjee • . r 253 

-.yrfOuDH Proclamation in 1858. ^ 


IMPRISONMENT : AVe DURESS 
INADEQUACY OF PRICE: .S’.. Review or 

objections to 

o.\LE IN Execution. 

INDIAN EVIDENCE ACT. 1872 s 113 - c.. 

Cession OK British TERRITORY. 

JURISDICTION TO REVIEW AN ORDER RE 

REGIS^RAVrnv^^^’^^^^ COMPEL 
ACl OF ^ registration 

■specifiert Unds as .secur'ii;. 'rhe"’ra7.ds''so 
were subsequen.ly sold I 
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LIMITATION- continued . 

cution of a decree obtained upon another bond 
made by the obligor, subsequent and subject to 
the former. In a suit brought on the 30th of 
August, 1871, against the obligor and the Appel¬ 
lant to recover the amount due on the first bond 
from the former personally, and also by sale of the 
mortgaged lands, it was contended that the suit 
was barred under cl. 16, sect. I of Act XIV. of 

that the suit, being for the recovery 
of immoveable property, or of an interest in im¬ 
moveable property, and founded not upon the con¬ 
tract to pay the money but upon the hypothecation 
of the land, fell within cl- 12, sect. I of the said 
Act, and was not barred. JuNESWAR DaSS (fOR 

Self and as Guardian of chundercoomar) 
7/. Mahabeer Singh, Ram adheen Singh and 
Others . - -.1 


LIMITATION OF SUITS IN OUBH.] Under Act I. 
of 1869 a suit for redemption is net barred where 
the instrument of mortgage fixes a term within 

which the mortgage might be redeemed, and such 
term did not expire before the 13th of February, 
1856. In a suit for redemption, the mortgage 
deed, dated the 2ist of July. 1840. having been 
lost, the Judicial Commissioner held that the onus 
lay, not upon the mortgagor to prove that the 
term did not expire before the 13th of February, 
1856, but upon the mortgagee to prove that it 

(lid;_ Held by their I.or<lships, that the burden 

of proof was prinia facie on the mortgagor, regard 
being had, as respects quantitm oi evidence 
required, to the opportunities which each parly 
might naturally be supposed to have of giving 
evidence. RaJaH KISHEN Dutt Ram Panday v. 
narendar Bahadoor Singh - • - 85 

mahomedan law] 

died in 1841. and his eldest son E , possessed him¬ 
self of all his property by virtue of a deed of gift 
and will dated in 1839. In 1852 the widow of a 
younger son. as guardian of the Uespomlent, her 
infant daughter, sued to set aside both deed 
and will, and to recover the property : but after a 
judgment was obtained 

iuit on terms of a compromise filed thyein. In 
i860 the Respondent and her husband sued A-, 
now represented by the above-named Appellant, 
to set aside this compromise on the ground ot 

minority, fraud and collusion, for a review of the 
above-mentioned judgment, and to recover over 
klul above the property comprised m sui m 

which that judgment was given ; first, a share 
derived by her father from his pre-deceased 
brother, second, a share in right of her grand- 
Sier A.. Whom she alleged to have been a vvife 
Tiy. //., third, a share of property 
/.- by decree of the Privy Council ;-//*/•/. that. 
the compromise being set aside cn the issues found. 

both parties were remitted to their original ugh s. 

Including the right of appeal from the 

mfnt It aopearing that the deed of gift by V.ti,, 

Zporting to give .0 E. ot,e-third of his property 

was xvithout consideration, and was 
bv delivery'of possession, and was only intended 
IS'opera^'after />. //.’s death. //vM that this was 
an evasion of Mahomedan law. which prevents a 
testator from interfering by will with the course 
.jf <levolution of property among the heirs, ana 


MAHOMEDAN IK'W^continued. 
that the deed was invalid. The will having de¬ 
clared E. the executor and repersentative of D.H.^ 
there followed this passage : “ I divide the remain¬ 
ing two-thirds now under my possession, uninter¬ 
fered and unconcerned by any one else, into three 
portions. One portion to be laid out as the exe¬ 
cutor may think proper for the testator’s welfare 
hereafter, by charity and pilgrimage, and keep up 
the family usage, namely, the expenses of the 
mosque and tazeeadaree of the sacred martyrs, and 
for the comfort of the travellers, the surplus 
amount to be appropriated by himself, the exe¬ 
cutor.” Then it goes on to say that from the 
other two-thirds, “ he shall keep every one by his 
good conduct and affection contended and satisfied. 
It is also necessary for all persons having rights, 
heirs, and friends connected with me to obey the 
said executor and consider him my representa¬ 
tive.” Then fuiher: “None of the heirs have 
power to sell or divide the landed property men¬ 
tioned in the will”:—that this will in its 
general scope was in contravention of the Maho¬ 
medan law. The devise of one portion, consider¬ 
ing the vague character of it, and that the bene¬ 
ficial interest is left to A., after he has devoted 
what he may deem sufficient to indefinite pious 
uses, was in reality an attempt to give under colour 
of a religious bequest an interest in one-third to 
E.^ in contravention of Mahomedan law. It 
appearing that ihe son of L- had always been 
treated by D. H. and all the members of the 
family as a legitimate son, a presumption arose 
that L. was D.H.'s wife, which was strengthened 
rather than rebutted by the evidence. RaNEE 
KHUJOOKOONISSA V. MUSS.AMUT ROUSHUN 
JEHAN [291 

material error in NOTIFICATION: See 
Review of Order disallowing 
Objections to Sale in Execution. 

MINORITY: MITAKSHARA LaW. 

miscarriage of ARBITRATORS: SETTING 

ASIDE AN Award. 

MITAKSHARA law ] An undivided share in 
joint estate under the Mitakshara law was taken 
possession of by the two widows of the deceased 
co-sharer. The surviving male members of the 
joint family were two nephew.s, one of whom, .S'., 
after a decree to that effect against the widows 
and the Appellant (the other nephew) obtained 
possession of a moiety of that undivided share, 
whilst the other moiety was sold in execution of 
various decrees obtained against the widows by 
creditors of the deceased. In regard to three of 
the execution .sales, the Appellant, by his mother 
and guardian, more than a year before suit un¬ 
successfully applied, under seel. 246 of Act VIII. 
of 1859, for a release of the property attached ; in 
regard to another sale, it was made of property 
subject to a Zurpeshgee lease created by the de¬ 
ceased_The Appellant (by his mother and 

guardian 1 sued the widows, the auction pur¬ 
chasers, the zurpeShgeedars, and S.-, in order to 
sef aside those sales and recover possession of his 
moiety; but with regard to the Zurpeshgeedar 
Defendants no speicial ground for setting the 
leases aside was alleged In the plaint, nor were 
any issues specially pointed to the validity 
thereof. 5. disclaimed all title to such moiety.— 
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MITAKSHARA LAWw .yntinucd. 

A Full Bench of the High Court, in answer to 
questions referred to it Ijy the Division Bench in 
this suit, ruled, first, that the Appellant had a 
right to sue the purchasers under the decree to 
recover back the estate, inasmuch as the property 
belonged to him, and the title under the decree 
against the widows was an invalid title; and, 
secondly, that the deceased had no authority to 
mortgage his unilivided share in the joint family 
property if it should appear that he did so without 
consent of his co-sharers, and in order to raise 
money on his own account, and not for the benefit 
of his family. No appeal was preferred against 
these rulings, and the Division Bench held, in 
alleged conformity thereto, that the title of all the 
Defendants, including the Zurpeshgeedars, who 
were not entitled to have their mortgage redeemed, 
failed ; that in regard to three sales the Appel¬ 
lant’s claim was barred under sect. 246 of Act 
VIII. of 1859, inasmuch as he had sued w hilst 
under disability, and after a year had elapsed 
from the rejection of his claims; but that, not¬ 
withstanding the first answer of the Full Bench, 
the whole suit must be dismissed on the ground 
that it was wrongly framed, inasmuch as the 
Appellant could not, consistently with the second 
answer, sue for his separate share :—//c/rt', by 
their Lordships, that inasmuch as S., the only 
other member of the joint family, had disclaimed 
all interests in the Appellant’s share, and had been 
rnade a parly Defendant ; and inasmuch as the 
title of the purchasers was founded on execution 
sales confined to that moiety which on partition 
wouUI fall to the Appellant ; and inasmuch as the 
objection to the frame of the suit, which was 
purely technical and not substantial, had not been 
taken by the Defendants, but originated wiih the 
Division Bench ; such objection cannot be allowed 
to prevail against the substantial justice of the 
case : field also, that the Appellant cannot in 
ihis suit recover against the ^urpe-^hgeedais, no 
proper issue with reference to their title to be 
redeemed having been framed and determined: — 
.Vf/rr, also, that sects, n and 12 of Act XIV of 
1859 apply to sect. 246 of Act VIII. of 1859, and 
that the Appellant was under disability within 

the meaning of those sections, and that the suit 

having been brought after the e.xpiration of a 
>car. but during disability, was in time.— 

Kespondents if they had appeared 
could ha\e contested m this appeal the correcines.s 
ot the above answers by the Full Bench, the said 
answers not having been in the form of a decree, 

.SahSv i.alla JOGK^HUR 

MOKUREEREE ISTIMRAREE POTTAH ■ V v 
Hindu Law. i, 

MORTGAGE BOND : .y.v Limitation 

ONUS PROBANDI : .sv,- LIMITATION Or .SUITS IN 

IN 3858. par. 8 ] Hy 
Of theO;,./^ Proclamation of 

March, 1858, It was declared that 6’. A. Cat that 

time deceased) zemindar of and others 

were thenceforvvaril the sole hereditary proprietors 

under British rule, and which formed part of the 


OUDH PROCLAMATION IN ISbS—eoft/hrued. 
subject of the suiis.- Summary settlements of the 
said lands were subsequently made with G. S. 
(one of the sons of C. /..) by the Government, be¬ 
tween the ist of April, 1S58, and the 10th of 
October, 18^9 ; a talookdari sunnud was granted 
to him before the passing of Act I of 1869, and he 
entered into a kabooliyat for the same. His name 
was not entered in the 2nd schedule annexed to 
the Act, but C Z's was.—By a document dated 
the 7ih of February, i860, relating to properly in 
the district of Oonao, an.i by other documents 
similar in effect relating to properties in other 
districts, the said G. S. directed as follows : “I 
have been requested by Government to submit' an 
application on the subject of primegenitme. with 
u view that the talookah may not he .split into 
pieces, as I would wish. Now the custom that has 
been followed in my family for generations past j.s 
this—that the eldest member of the family con- 
tinues to be the hea<l, while the others lemain 
obedient to him ; but every one possesses a share 
in the talookah. Under the custom of the family 
the other brotliers are at liberiy to have their 
shares separated should they wish it. The head 
has no power under the old custom to alienate the 
estate without consulting every sharer. I there¬ 
fore wish that the old custom of maintaining the 
share of each shareholder be preserved in opposi¬ 
tion to the one in accordance with which one 
member of the family is allowed to succeed.” —In 
suits for partition amongst the de.scendants of C.L. 

. V® brother, who toge her constituted a 
Hindu joint family, governed by the Mitakshaia 
law. all the property, the subject of tJie suits 
having been found to be the joint property of the 
said family, it was contended on behalf of the 
Appellants in the first appeal that all the estates 
included in the sunnud to their father G. S.. and 
summa/y settlements, whether previously joint 
prope.ty of the family or not, became the separate 
se f-acqutred p.operly of G. s.. that he wL the 
sole malgoozar thereof, and that he and his sons 

were the sole beneficial cwneis of it ; that he hid 

no power to transfer ii by w ill Or by afienant o 
c. :^Held, that the sunnud Lc\ summary 
settlemenl> were a mere grant by the Governrneiu 
o one member of the family of property which 
belonged to the family jointly, and were not in- 
tended to enure to the sole benefit of the grantee 
and did not affec t the rights of the famdy As 

Xdi w^s (if any) 

wnich was not previous y part of tlipfir^,;! 

estates it was granted for se.vices p ; 

rendered with the use of the ioint famn ^ ^ ^ 

and could not. therefore, be seoante 

ProDertv of c • i / arate >6lf-acqujre<l 

within the meaning of Hindu 
I * that, assuming any Doniort 

such property to have been self-accjuiiecrbv r v 
he must, m consequence of Act I of .V ‘V’ 
deemeil to have acquired ihert. 4 i/' ^ ^^^9, be 

heritable and transferable ri!>ht and 
by will or alienation ////.v-vrar 

same.—//t-A/. also th-.t tl.^ ^ transfer the 

of February. ,860 and o t • 7th 

so far as they related tr, .1 * documents, 

amounted to a will wtlhin the Oudf, 

of 1869, sect. 2 tIl. J * • ^'efinition of Act I. 

documents and having regi^*d^ro th^" 

ferent membe.. of the^a^y^ ir'thfsate 
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amounted to evidence of an alienation vivos 

which in (?. lifetime transferred the property 
to the family to be held as joint family property.— 
No special mode of transfer is required by the 
Hindu law, even a veibal transfer is sufficient.— 
Sects, 16,19 1^69 have no retrospective 

effect :— Held further upon the evidence, that 
neither by custom, usage, contract, nor by any 
other means, has the property in dispute at any 
time become divisible upon partition in any other 
manner or in any other shares than per stirpes 
according to the Mitakshara.—A custom is a rule 
which in a particular family ora particular district 
has from long usage obtained the force of law. It 
must be ancient, certain, and reasonable, and being 
in derogation of the general rules of law, must be 
construed strictly,—A Judge cannot, without 
giving evidence as a witness, import into a case his 
own knowledge of particular facts.—The rule that 
a Court intending to call for fresh evidence should 
record its reasons for doing so, ought to be strictly 
adhered to. HuRPUKSHAD z*. SheO DyaL - 269 

FERFOEMANCE OF CEREMONIES: See HINDU 
WILL. 

PLAINT.] The plaint alleged that the three first 
Defendants, with a brother since deceased, pur¬ 
chased a putee mehal therein described ; that the 
same was thereafter sold for arrears of rent, and 
purchased by the said three Defendants with 
their own funds ; but that the Collector, in com¬ 
pliance with their petition, entered the name of 
their mother, the fourth Defendant, as the pur¬ 
chaser. The plaint then alleged a subsequent 
sale by the three first Defendants to the Plaintiff ; 
that they, the said Defendants, caused a kobala to 
be executed by the fourth Defendant, and that 
they, being the real owners, became witnesses to 
the deed, and received the whole of the considera¬ 
tion money ; and prayed, by reason of ouster and 
disturbance alleged, for damages against all the 
Defendants for breach of the following covenant 
contained in the kobala :—“If any one making 
any objection to the sale by me of the said mehal 
give you trouble in any way, then \ will put mat¬ 
ters straight If I fail to do so, I will return the 
consideration money. If I do not return it you 
will realize it by means of a suit.”—The civil 
Judge in whose Court the plaint was filed held 
that no cause of action was shewn ; and the High 
Court, on appeal, remanded the case to try whether 
there had been the ouster and disturbance alleged, 
and whether, under the circumstances, they con 
sliluted a breach of the contract. The High 
Court, however, dismissed the suit against the 
three first Deteiidants. holding that the mother 
only was bound by the contract .*— Held by their 
Dordships, that the plaint disclosed a cause of 
action against all the Defendants, and that the 
case must be remanded accordingly. One issue 
raised by the plaint was whether the kobala was 
really entered into by the mother as the agent 
and on behalf of three first Defendants, and 
by their authority. BiSHESWARI DEBYA t'. Go- 
VIND PERSAD TEWARI . -194 

prerogative of the crown to cede 

TERRITORY : See CESSION OF BRITISH 

Territory. 


PRESUMPTION OF MARRIAGE : See MaHOME- 
DAN Law. 

PROCEDURE IN EXECUTION : See EXECUTION 
OF DECREE. 

REDEMPTION OF MORTGAGE ; . 5 '^-f LIMITA¬ 
TION OF Suits in Oudh. 

REGISTRATION ACT OF 1871 .] On the sth of 
January, 1872. at the registrar’s office at Gya^ a 
deed of gift purporting to have been executed on 
the !9th of November, 1871, by a Mahomedan 
(since deceased) in favour of her grandchildren. 
Was presented for legisiration by the Appellant, 
as the father and guardian of the donees. The 
Respondents, heirs-at-law of the alleged donor, 
came in and denied the execution of the deed ; 
and registration was accordingly refused.—There¬ 
upon the Appellant applied under sect- 73 of the 
Indian Registration Aet of 1871 to the zillah 
Judge for an order upon the registrar to register 
the deed. The application was refused; but 
within ninety days an order of review was made 
by the Judge’s successor, under sects. 376 and 378 
of Act VHI. of 1859; which order was subse¬ 
quently set aside by the Hign Court in its extra¬ 
ordinary jurisdiction, as made ultra vires and 
without jurisdiction :— Held, that this order of the 
High Court must be reversed. Under sect. 38 of 
Act XXni. of 1861, the whole procedure of Act 
VIII. of 1859, including the power of admitting 
to review, is made applicable to 0 proceeding to 
compel registration under the Registration Aet, 
Even if the order admitting the review' was not 
in strict accordance with sects. 376 and 378 of 
Act VHI., it could not be quashed as one made 
wholly without jurisdiction.—Although districts 
and sub-districts may be appointed by the Govern¬ 
ment for the purpose of registration under the 
Registration Aet ; yet the District Courts men¬ 
tioned therein must be taken in the case of a regu¬ 
lation province to import the ordinary zillah 
Courts, and therefore to be subject to be the sup¬ 
erintendence of the High Court. ReaSUT HoSSEIN 
t/. HaJee AbdOOlLah - 221 

REGULATION X, OF 1793 : See HINDU WIDOW. 
REVIEW OF ORDER DISALLOWING OBJEC¬ 
TIONS TO SALE IN EXECUTION.] At a sale 
held on the 9th of September, 1872, in execution 
of a decree, the Respondent purchased an estate 
for Rs.550,000. The notification of sale had stated 
the Goveinment revenue to be Rs. 3146 instead of 
Rs.8146: the sale being fixed for the 5lh of August 
1872. The sale was postponed without the issue 
of a second notification on an application by the 
judgment debtor praying for such postponement, 

“ the attachment and the notification of sale being 
maintained.”—On the ist of October, 1872, the 
judgment debtor objected, under sect. 256 of 
Act VIII. of 1859 to the sale on the ground of 
material error in the above notification in regard 
to the amovnt of Government revenue. The sub¬ 
ordinate Judge overruled such objection, but 
omitted to pass an order under sect. 237 confirming 
the sale. Thereupon the judgment debtor paid 
into Court the amount of the decree, and then 
obtained from the Judge an order purporting to 
have been made in review- under sect. 376, but 
without notice to the Respondent, setting aside 
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REVIEW OF ORDER DISALLOWING OBJEC¬ 
TIONS TO SALE IN 

the sale on the ground of inadequacy of price and 
the above alleged material error. Subsequently 
the Judge refused to confirm the sale and to issue 
a certificate to the Respondent.—The High Court, 
upon application by tlic Respondent under 24 & 
25 Viet. c. 104, sect. 15, held that the objections 
made were insufficient, and directed the Judge to 
confirm the sale :— Held^ by their Lordships, that 
although the alleged inadequacy of price was no 
ground for refusing to confirm to sjle, yet that 
the above error in specifying the amount of 
Government revenue was an irregularity (.see 
sect. 249) for which on proof of substantial in¬ 
jury to the judgment debtor therefrom the sale 
might have been set aside ; but that the above 
petition for postponement amounted to an ad¬ 
mission by the judgment debtor that the notifi¬ 
cation was correct, or that there was no such irre¬ 
gularity as would be likely to mislead. GirdhaRI 

Singh z . Hurdeo Narain Singh • - 230 

RIGHT OF ALIENATION : See OUDH PROCLA¬ 
MATION IN 1858. 

RIGHTS OF DEC 4 EE-H 0 LDER; See liXECUTlON 

OF Decree. 

SALE OF THF SUBJECT OF AGENCY 6V.- CON¬ 
TRACT, 

SEPARATE SUIT BY CO-SHARER: ^ct MlTAK- 
shara Law. 

SETTING ASIDE AN AWARD.] In an appli¬ 
cation under sect. 327 of Act VIII. of 1859 to 
have an award filed in Court so as to be enforced 
as a decree, it w.is objected on behalf of the De¬ 
fendant, amongst other things, that the award 
which ilcternnned the succession to a talookdary 
registered under Act I. of 1869, having betn 
based upon a certain will produced, which in 
terms referretl to another will of the same tes¬ 
tator not produced, there was miscarriage on the 
part of the arbitrators, in making their award • 
the whole of the will, in ihe absence of the last- 
mentioned document, not having been before 
them. It appeared that the Defendant, in the 

proceedings befoie the arbhrators. notwithstanding 
the knowledge that this document was withheld, 
submitted, nevertheless, to take his chances of the 
arb.traiion j suggesting in fact favourable pre¬ 
sumptions to himself in construing the will pro¬ 
duced, or that the whole will not having been 
produced it should be declared not to be operative 
and that consequently the dispute should be deter¬ 
mined according to the British Jaw of succession as 
laid down by Act I of ,g6g, or according to custom 
or according to the Mahoinedan law of succes 
ston th.t the award could no! be set a^ide 

on the ground of the objection taken.—.Xecordin- 
to the true construction thereof, the earlier secliont 

are not incorporated into sect. 327. of Act MIJ of 

iSp. as they are into sect. 326. The words “ ;u£. 
ficienl cause in sect. 327 should be taken to com- 
prehend any substantial objection which appears on 

duc/onhf IS founded on the miscon- 

duct of the arbitrator, or on any miscarriage in the 

couise of the proceedings,or upon any other gound 

which would be considered fatal to an award on an 

VoL. III.—Ind. Ap. 


SETTING ASIDE AN kViKKIi—continued. 

application to the Courts in England. Chowdhri 
MURTA 2 A HOSSEIN v. MUSSUMAT BIBI BECHUN- 
NISSA - 209 

SUCCESSION TO IMPARTIBLE ZEMINDARY 
FOR WHICH NO PERMANENT SUN- 
NAD HAS BEEN ISSUED : See HINDU 
Law. 2. 

SUMMARY SETTLEMENTS WITH ONE MEM¬ 
BER OF UNDIVIDED HINDU FAMILY: 
6Vc’OUDH PROCLAMATION IN 1858. 

transfer of JURISDICTION: 6 Vt CESSION OF 
BRITISH Territory. 

WAIVER of IRREGULARITY BY JUDGMENT 
DEBTOR: See REVIEW OF ORDER DISAL¬ 
LOWING OBJECTIONS TO Sale IN Exe¬ 
cution. 

WILL : See MaHOMEDaN Law 

C. a Frenchman, by an English will, dated 
the 1st of January, 1801, bequeathed his pioperty, 
valued by himself at upwards of 30 lacs, partly 
to individual legatees, more largely to various 
charitable objects, the most prominent being cer¬ 
tain establishments in Euckneno^ Calcutta, and 
Lyons. His estate was administered and various 
questions under his will disposed of in several 
suits instituted for those purposes in the Surpreme 
Court at Calcutta. Among the charitable be- 
quests were the three following legacies: i, by 
the 28ih clause the annual sums of Ks.3000 and 
Bs.iooo, to be applied respectively to the dis, 
charge and relief of poor debtors detained in 
prison in Calcutta ; 2, by the 25th clause the an¬ 
nual sum of Rs 400J to be paid to the magistrates 
of Lyons to liberate poor prisoners datained for 
aebt in Lyons. This fund was, before 1832, fully 
paid over to the Mayor and Commonalty of Lyons. 
3. By the 33rd clause the annual sum of Ks.4000, 
to be paid to liberate poor prisoners at 
but with a direclion that " if none, that sum is to 
remain to the estate.” This gift was, by a decree 
of the Supreme Court in 1832, declared to be 
void, and the residuary estate was incieasetl by 
the amount which would have been required to 
satisfy it.—A .scheme was settled in 1802 for the 
administration of the charities for the release and 
relief of poor prisoners at Calcutta comprised in 
the first-mentioned legacy, and funds to satisfy 
ihe same were, by ordeis of the Supreme Court, 
transferred to the credit of tvso separate accounts 
for those several purpose>. The income of these 
funds in excess of what was rt^quired for poor 
prisoners at Calcutta accumulated ; and in August, 
1865. had amounted to Rs.351.ooo. The resi- 
duary clause of the will (the 33rd) directed that 
after the several payments of gift and otheis, as 
also the several estabJishmen:s. if a surplus of ten 
lacs remains, that above surplus is to be divided 

iThmpn.^ ''''* 0 ^*^ as to increase the three esiab- 
hshmeriis. —On a petition by the Advocate- 

General. without citing the Appellant, the High 

Court, on the 3rd of August. 1865, made an order 

another order of the 2nd of March, 

serv ed L In' ' ' f *^0.000 was re- 

served in an account for the relief and release of 
pool prisoners at Calcutta as above, the income to 
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be applied on the cy-ptes principle “ in lieu and 
supersession of the foimer scheme t’’ and the resi¬ 
due of the said accumulation was divided between 
the Calcutta and Luckncnv Martiniere establish¬ 
ments.—On a petition by the Appellant to the 
High Court, dated the 2i3t of June, 1873. praying 
that it might be declared that the said gifts of 
Rs.5000 and Rs.iooo annually for the release and 
relief of prisoners in Calctitta had failed ; that the 
said accumulations formed part of the residue of 
the testator’s estate; and that the Petitioner, as 
a residuary legatee, was entitled to a share there¬ 
of : the High Court refused the petition, holding 
“ that the said charitable gift was an absolute 
charitable gift capable of being applied cy-pres ; 
and that the Petitioner, as one of the residuary 
legatees under the will, was not entitled to any of 
the funds appropriated to that gift ”:—Heldy by 
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WILL— continued. 

their Lordships, that this order must be affirmed. 
—It cannot be laid doun as a general principle 
that,the doctrine is invair|ably displaced 

when the residuary bequest is to charity.—The 
jurisdiction of the Court to act on the cy-Pres 
docfrihe upon the failure of a. specific charitiWei 
bequest arises^ whether the residue be giveu^b^ 
charity or not^unless upon the construction^of 
will a direction can be implies! that the bequest, if 
it' fails, should go to the i»ldue.—Such a direc¬ 
tion cannot be implied from tne terms of'the above 
legacies to po6r>prisoners in Calcutta and LyotiSy 
especially when'compared with the corresponding' 
gift to the prisoners at LuchnozOy nor can it be in- 
1 ferred from the residuary clause, which in terms 
disposes of such residue as is left after providing 
for the said legades. MAYOR OF LYONS v. ADVO- 

cate-General of Bengal - - - 32 
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